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MONDAY, JUNE 23, 1958 


Untrep Strates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 

The committee met, pursuant to notice, at 10 a. m., in room G-16, 
the Capitol, Senator Charles E. Potter, presiding. 

Senator Porrer. The hearing will come to order. 

This morning we are going to consider S. 3865. 

This is a bill which seeks to clear up some of the confusion that 
has grown up around arrangements between manufacturers of auto- 
mobiles and their dealers with regard to the development of sales and 
good will in specific geographical areas. 

It also deals with the responsibility which the manufacturer of auto- 
mobiles may require the dealer to assume toward the public in main- 
taining facilities and in performing warranty work and other special- 
ized services. 

I know this is a difficult and controversial problem. Coming from 
a State which produces a substantial number of automobiles, I am 
familiar with the difficulties and legal confusion which has attached 
itself to such arrangements in the past. 

Before about 1950, manufacturers of automobiles assigned a specific 
territory to each dealer. If a dealer sold a car to a person residing 
outside his assigned territory, the local dealer, upon complaint to the 
factory, would be reimbursed a certain amount by the selling dealer. 
According to the 1938 Federal Trade Commission Report the amount 
of reimbursement was about $35 for a Chevrolet and ran up to about 
$150 for a Cadillac. The purpose of this amount was to compensate 
the hometown dealer for maintenance of facilities and for his respon- 
sibility on the factory’s warranty. Except for the difficulty which 
some factories had in refereeing this arrangement, the system seems 
to have worked fairly well. 

However, in 1950 the then Attorney General, Howard McGrath, 
in a speech before the National Automobile Dealers at Atlantic City, 
stated that in his opinion these territorial arrangements might be 
contrary to the antitrust laws. Consequently, each automobile man- 
ufacturer deleted these provisions from his contracts. 

A substantial number of automobile dealers then felt and still feel 
that a return to an emphasis on the development of their own geo- 
graphical territory would do much to put the business back on a more 
solid and respectable basis. This is the feeling of the National Auto- 
mobile Dealers Association which represents more than 25,000 automo- 
bile dealers with an average investment of over $110,000 each. 


Staff member assigned to this hearing, David Busby. 
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S. 3865 represents a new approach to this problem. Instead of 
penalizing the dealer for selling outside his territory, it would reward 
a dealer for the development of his own area of sales and service 
responsibility. 

he importance of the marketing segment of our automobile indus- 
try cannot be overestimated. The most important single factor in 
meeting the highly competitive demands of today’s automobile market 
is an active, aggressive, and competent dealer body, established to 
serve the public, which has become so dependent on automotive trans- 
portation. Manufacturers who have neglected the building and 
maintaining of such a dealer organization have failed in every other 
way. This lesson is clearly written in the pages of automotive 
history. 

S. 3865 is sponsored by myself, Senator Hoblitzell, Senator Murray, 
Senator Young, Senator Mansfield, Senator Barrett, Senator Mar- 
= Chase Smith, Senator Jenner, Senator Payne, Senator Ives, 

nator Langer, and Senator Hruska. I am sure that I speak for 
all of this distinguished group of public servants when I say that the 
purpose of these hearings is to air this problem with but one thought 
in mind : how best to serve the long-term public interest. 

The wording of the bill can be changed to fit this purpose as the 
issues are defined by the witnesses. I am sure that there will be ques- 
tions pro and con about each of the provisions of the bill, and I want 
the witnesses to realize that we approach the problem with an open 
mind. I feel sure the committee will be perfectly willing to accept 
helpful amendments submitted in the public interest. 

Due to the time limitation placed upon us by the lateness of the 
session, we will very much appreciate it if all testimony is confined 
to this bill. We do not have time to review the entire field of auto- 
motive marketing practices. 

At this point in the transcript we will insert a copy of S. 3865, the 
bill under consideration. 

(The bill is as follows :) 


[S. 8865, 85th Cong., 2d sess.] 
A BILL Relative to the distribution of automobiles in interstate commerce 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no provision of law shall render unlaw- 
ful (a) any provision of any contract or agreement between any manufacturer 
or distributor of automobiles and any franchised retail dealer in automobiles 
produced by such manufacturer or distributed by such distributor under which 
such manufacturer or distributor (1) establishes any system of incentive pay- 
ments to compensate such dealer for the making of sales of such automobiles 
at retail within a specified geographical area designated as the area of sales 
and service responsibility of such dealer with respect to such automobiles, (2) 
requires such dealer to render with respect to such automobiles specified 
services and for that purpose to maintain specified facilities, or (3) makes 
provision for the compensation of such dealers for the rendition of such services 
or the maintenance of such facilities; or (b) any act taken to carry into effect 
any such provision. 


Senator Porrer. We had planned to begin our hearings this morn- 
ing with the representatives of the National Automobile Dealers 
Association. However, Judge Gwynne, Chairman of the Federal 
Trade Commission, has some other important meetings to attend this 
morning and has asked if he can appear first, so we will begin our 
hearings with a statement from Judge Gwynne. 
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Mr. Chairman, we are delighted to have you here. I know the 
busy, full schedule that you keep, and we are looking forward to 
having your advice upon this problem. 


STATEMENT OF HON. JOHN W. GWYNNE, CHAIRMAN, FEDERAL 
TRADE COMMISSION 


Mr. Gwynne. Thank you, Senator. 

I have a very brief statement. 

Renator Porrer. Will you identify the man who is accompanying 
you ¢ 

Mr. Gwynne. Earl Kintner, General Counsel of the Federal Trade 
Commission. 

I appear here today in response to your request to present the views 
of the Federal Trade Commission on S. 3865, a bill relating to the 
distribution of automobiles in interstate commerce. 

S. 3865 would provide that no provision of law shall render unlaw- 
ful contractual arrangements between any manufacturer or distributor 
of automobiles and any franchised dealer in automobiles produced 
by such manufacturer or distributed by such distributor pursuant to 
which such manufacturer or distributor (1) establishes any system 
of incentive payments to compensate such dealer for the making of 
sales of such automobiles at retail within a specified geographical area 
designated as the area of sales and service responsibility of such 
dealer with respect to such automobiles, (2) requires such dealer to 
render with respect to such automobiles specified services and for that 
purpose to maintain specified facilities, or (3) makes provision for 
the compensation of such dealers for the rendition of such services 
or the maintenance of such facilities. 

The bill would provide further that no act taken to carry into effect 
any provision thereof shall be unlawful. 

The provision for incentive payments for sales within a specified 
geographical area would result in a two-price system for automobile 
dealers. The dealer would pay one price for automobiles sold outside 
his territory and another, lower, price for automobiles sold within 
his specified territory. The lower price is designated in the bill as 
an incentive payment. However, the higher price may be regarded 
as in the nature of a penalty for sales made outside a dealer’s territory. 
The effect would be to tend to accomplish by indirect means that which 
has been held to be in violation of the antitrust laws. 

The provision authorizing contracts which require dealers to render 
specified services and to maintain specified facilities is unnecessary. 
Similarly, the provision, which would authorize compensation of 
dealers for the rendition of services or the maintenance of facilities 
is unnecessary since such may be accomplished under existing law, 
absent the intent or result of restraining competition. 

The Federal Trade Commission has consistently opposed terri- 
torial agreements which restrain trade. Such agreements inevitably 
prevent consumers from achieving those price and service advantages 
which result from healthy, vigorous competition. 

Further, the Commission has consistently opposed attempts to 
favor specific industries with exemptions from the antitrust laws. 
The Sherman Act expresses the national policy against permitting 
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any contract, combination in the form of a trust or otherwise, or 
conspiracy, in restraint of trade. The legislative proposals under 
consideration would create exceptions to this policy in that they would 
tend to result in restraints of trade through contracts or agreements 
between motor-vehicle manufacturers and their dealers. 

The Commission believes it undesirable to create exemptions of this 
kind to the antitrust laws and the basic policy of free competition 
expressed therein. Passage of S. 3865 would be a signal for other 
segments of our economy to press for special legislation of a similar 
nature and would initiate further encroachments upon our national 
policy of free competition. 

In view of these considerations the Commission recommends that 
S. 3865 be not enacted. 

That concludes the prepared statement. 

Senator Porrer. Now, Mr. Chairman, is it not true that there exist 
today contracts between certain manufacturers and their dealers in 
the marketing of other types of commodities that have territorial 
security ¢ 

Mr. Gwynne. I don’t know just what you are thinking of, Senator. 

Senator Porrrr. I hate to mention the industries involved, but I 
do know that in contracts that other industries have with their dealers, 
the latter are given a certain territory and are protected within that 
territory. 

Mr. Fireenie I think that is true, Senator, to this extent: A seller 
may make arrangements with a dealer to handle his line, and he may 
agree with him that he will not give another franchise in a certain 
area. It is my understanding that that, alone, does not violate the 
present laws, and it has been so held. The vice comes, however, if the 
agreement goes beyond that and says that the dealer’s right to 
sell to a customer from outside the territory is restricted. 

Senator Porrer. Is it the feeling of the Commission that the pay- 
ment for maintaining service for an article, such as an automo ile, 
as an incentive to maintain facilities for service within a certain area, 
would be in violation, if not of the law, at least of the spirit of the 
antitrust laws ? 

Mr. Gwynne. No; we think, if I understand your question cor- 
rectly, that that practice is not prohibited by existing law. The seller 
may agree with a dealer that he will put no other dealer in a certain 
territory, and he may require the dealer, as a condition to being a 
dealer, to have a certain type of building, to have certain equipment, 
and to be able to render certain service. 

I do not understand that violates the law. 

Have we ever had that up before us ? 

Mr. Kintner. Not tomy knowledge. 

Mr. Gwynne. The violation comes in the general purpose of the 
antitrust laws that the seller and the dealer should not agree, should 
not make an agreement which in effect restricts the person from whom 
a man can buy his automobile. 

Senator Porrer. Senator Schoeppel ? 

Senator Scnorrrer. Mr. Chairman, I note what you have just said 
in your statement. The other day there was forwarded to my office a 
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memorandum from the deputy Attorney General, Lawrence Walsh. 
On page 2 of that memorandum he said: 

The bill would have the effect of increasing the dealer’s wholesale cost of any 
automobile which was sold to a customer outside of his assigned geographical 
territory. ‘This would be accomplished by provisions granting the dealer an 
incentive payment which would reduce the factory cost to the dealers of 
automobiles sold to customers within the designated territory. Whether desig- 
nated as a penalty for selling outside of the assigned area or as an incentive for 
selling within an assigned area, the competitive impact is the same. The net 
effect of such system of compensation would be a cartelization of the retail 
distribution of automobiles which would do violence to the basic principle of our 
free-enterprise system and result in higher prices to consumers. 

Mr. Walsh continues with some other points. His stated position is 
against enactment of the bill. 

I was unable to determine from his letter, however, whether he be- 
lieves that by this legislation, as opposed to what exists now under the 
interpretation of the courts, the sale would be made legal. 

Do you have any judgment on that? I note that you take relatively 
the same position as expressed in the Deputy Attorney General’s letter 
with reference to the paragraph I have just read. 

Mr. Gwynne. Our position is that in effect what the bill does is to 
make territorial assignments, and, it accomplishes that by a somewhat 
indirect method of making a different price schedule from the manu- 
facturer to the dealer for cars sold in one town and a higher price 
outside. 

Now, if your question is, Does that violate the present law? I would 
say it does. I would say, however, that a contract made by an auto- 
mobile manufacturer with a dealer in which the dealer agrees to 
maintain certain facilities for service, or the automobile manufacturer 
agrees to provide certain warranties, and so on, does not violate the 
law. 

In fact, I think, if I heard that correctly, I am in substantial agree- 
ment with what the gentleman says. 

Senator ScHorerret. Thank you very much. 

Senator Porrer. Mr. Busby ? 

Mr. Bussy. I have just a couple of legal questions, Judge. 

With regard to the antitrust law violation, do you agree with the 
Justice Department that any kind of territorial arrangement is at 
least probably a violation of the antitrust laws? 

Mr. Gwynne. Yes. Of course, in most of our antitrust violations, 
there is a requirement, you know, that there must be injury to com- 
merce. Youalways have that element. 

Assuming that is present, the answer is “Yes.” 

Mr. Bussy. Do you feel there are adequate actual court decisions 
to make that statement baldly, or do you feel it is kind of a “gray 
area” of the antitrust laws? 

Mr. Gwynne. Well, this is the case, Mr. Kintner, that we were 
discussing a while ago, that giving an exclusive dealership in an 
area is not necessarily a violation of the law, but we have taken the 
view, and I cannot recall whether there are cases definitely holding 
or not, that even an exclusive dealership would be illegal if it were 
coupled with other things which tended to make a territorial alloca- 
tion. 

On the general subject of territorial allocations, yes; there are many 
cases. 
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Mr. Bussy. In the past we have tried to pinpoint this and have 
not found the exact authority, Senator Potter. 

I wonder if we could ask the witness if we possibly could be sup- 
plied with legal citations. 

Mr. Kintner. I could give you two citations to recent consent 
settlements at the Department of Justice which have involved this 
problem of territorial restrictions on resale and distributor agree- 
ments. 

In consent decrees entered in UV. S. v. Philco Corporation, 1956, and 
U.S. v. J. P. Seabury Corporation, a 1957 case, the Department has 
required provisions prohibiting territorial restrictions on resale in 
distributor agreements. 

I am not aware of the market circumstances in those cases, but often 
the case turns upon the question of what is a market, what is the 
effect of the agreement in question on the market, and then what is the 
effect upon competition. 

You have to adduce all of these market factors. 

Mr. Bussy. Would you say these consent decrees are the strongest 
anthorty you have for saying that territorial arrangements are 
illegal 

Mr. Krntner. Well, there have been, along the line, other cases 
which we can provide dealing with this problem of exclusive selling 
arrangements. 

Senator Porrer. I think as far as the automobile industry is con- 
cerned, there has never been a court decision on it. The Attorney 
General has made references to it, and when any legislation to allow 
these provisions in a contract has come up, the Department of Justice 
has opposed it, but I do not think there has been a court decision 
as it relates to the automobile industry. 

Mr. Kintwer. It is a difficult area of the law. I would not char- 
acterize it as a gray area, because there is a considerable amount of 
court precedent on the problem generally. 

I mentioned these two recent consent decisions as indicative of 
the recent thinking of the Department of Justice on this particular 
problem. 

Mr. Bussy. But it is kind of a gray area. 

Mr. Kintner. They were consent decisions, it must be pointed out, 
and it is a difficult area of the law. It, as I have said, depends upon 
the situation in the industry, the marketing factors in the industry, 
and then the effect upon competition in that industry of whatever 
arangement is made. 

Mr. Gwynne. But, as I understand it, Mr. Kintner, in further 
explanation, there are many cases where agreement between competi- 
tors to divide up the territory, or divide up the customers, has been 
held invalid. 

Mr. Bussy. Between competitors ? 

Senator Porrer. Of course, that would be a conspiracy for price 
fixing, I assume. 

Mr. Gwynne. If two competitors agree, or if any contract is made 
between any parties that has the net result of dividing up the territory 
and taking away from every buyer the right to buy where he pleases; 
that is pretty generally held bad. 
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Permit me to say that I appreciate the difficulties in this situation. 
We are certainly well aware of it. I appreciate your interest and I 
think it is very important to investigate this subject. 

We simply point out that this is, in our judgment, a violation of the 
present law; what the law should be is for you to say, not for us, and 
there you get into a broad field of the difference between this industry 
and maybe other industries; how will the whole thing be better 
handled? That is a problem of policy, of course. 

Senator Porrer. I wish to thank you, Mr. Gwynne, for being with 
us this morning. 

Mr. Gwynne. We were very glad to be here. 

Senator Potrer. Admiral Bell. 

Mr. Bett. Mr. Chairman, Senator Schoeppel, Mr. Busby, my name 
is Frederick J. Bell, and I am executive vice president of the National 
Automobile Dealers Association. 

I am not here this morning to testify, but with the permission of the 
Chair I should like to introduce some of our members who are here in 
addition to those who will testify on behalf of NADA. 

Before I do that, sir, I should simply like to make brief reference to 
the fact that there have been allegations to the effect that the members 
of NADA are split wide open on this issue, and for the record I might 
say that at our board meeting in June of 1957, the then president, 
Mr. Sutter, requested our 54 directors to come into Washington, hav- 
ing polled the membership of their States by one way or another, to 
determine just how united the dealers were or disunited they were, and 
it is obvious from the evidence presented by the directors that the 
overwhelming preponderance of our members, both single point and 
metropolitan dealers, were in favor of some form of legislation along 
these lines. 

That position was reiterated at a special board meeting in October of 
last year, and most recently at our board meeting in Miami in connec- 
tion with our convention. 

Senator Porrer. And your convention took definite action by reso- 
lution ? 

Mr. Beri. By unanimous action, which will be pointed up by one 
of our witnesses. 

I would like to present Mr. Harold Draper of Saginaw, Mich., past 
NADA director and past president of the Michigan Association; Mr. 
George Reardon, a Chevrolet dealer from Massachusetts, a member 
of our Advertising Ethics Council, and representing 40 or more Chev- 
rolet dealers on the south shore of Massachusetts; Mr. Will Mitchell, 
of Boston, regional vice president of NADA. His region comprises 
Maine, Vermont, New Hampshire, Massachusetts, and Rhode Island, 
and he has some telegrams from his constituents which with your per- 
mission we should like to introduce into the record. 

Senator Porrer. They will be placed in the record at this point. 

(The telegrams referred to are as follows :) 

Boston, Mass., June 21, 1958. 
Ww. H. MirTcHe tt, Jr., 


National Automobile Dealers Association, 
Washington, D.0O.: 
The 90 members of the Chevrolet Dealers Association are unanimous in their 
support of Senate bill 3865. We urge you to present our views to the Congress 
of the United States so that this bill which can be most helpful in solving the 
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problems which now face the automobile industry can become law. It is im- 
perative that if we are going to keep automobile dealers in business that this 


bill be passed for their protection. 
J. Gorpon MacKinnon, 
Executive ice President, Chevrolet Dealers Association. 


WEsT BrmpGEwATER, MAss., June 25, 1958. 
Wit1iAM H. MirTcH ett, Jr., 
Senate Subcommittee Hearing on Automobile Practices, 
United States Senate Office Building, Washington, D. C.: 


At a special meeting of the board of directors of the Southeastern Massachu- 
setts Ford Dealers Association, numbering 26 dealers, it was unanimously voted 
to wire your Senate subcommittee that we are in favor of bills S. 3865 and H. R. 
12415 and urgently request their passage. 

J. E. Lucrnt, 
President, Southeastern Massachusetts Ford Dealers Association. 


PAWTUCKET, R. I., June 21, 1958. 
Mr. WILLIAM MITCHELL, 
Statler Hotel, Washington, D.C. 
(Care of NADA, hold for arrival.) 


Leo Carey and I had hoped to be with the NADA group for Senate hearing. 
Unfortunately cannot appear due to local commitment both of us as individual 
dealers and as NADA representative and president of Rhode Island dealers, 
respectively, assure you that every new car dealer in Rhode Island without ex- 
ception to our best knowledge believe that passage of Senate bill No. 3865 manda- 
tory if factory-dealer relations on mutually fair basis can be achieved. Dealers 
realize this bill is only permissive in nature and is in public interests if service 
responsibility is to be maintained. 

Rosert W. Prerce, 
President, Rhode Island Dealers Association. 


Mr. Bett. Mr. George Davis, a Chevrolet dealer from Lewiston, 
Maine, past president of the Maine Dealers Association, NADA di- 
rector from Maine, and chairman of our public relations committee. 

Mr. Anthony Stonina, of Chicopee Falls, Mass., who handles 
Buick, Olds, and Cadillac, a longtime member of the association, and 
a three-time mayor of the town of Chicopee Falls. 

Mr. Thomas F. Abbott, of Fort Worth, Tex., Pontiac and Rambler, 
chairman of our national affairs committee, and director from north 
Texas and past president of the Texas association. 

Mr. Foster Talbott, who will be one of our witnesses, NADA 
director from Maryland, past president of the Maryland association, 
and a Ford dealer. 

Mr. Charles Fribley, who you will remember as our recent past 
president, Cadillac and Pontiac, Norwich, N. Y. 

They, together with our president, will be our official witnesses, 
Mr. Chairman. 

Senator Porrer. We are delighted to have you here, gentlemen, and 
if those of you that will not be testifying have any memorandums or 
statements, representing the automobile dealers in our area, we will 
be happy to receive them. 

Mr. 66 Our leadoff witness is our president, Mr. Dean Chaffin, 
Bozeman, Mont., past speaker of the house of the Montana Legislature. 

Senator Porrer. Fine. 

Mr. Chaffin, we are delighted to have you here. If you will fully 
identify yourself for the record. 
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STATEMENT OF DEAN C. CHAFFIN, PRESIDENT, NATIONAL AUTO- 
MOBILE DEALERS ASSOCIATION, ACCOMPANIED BY ROWLAND F. 
KIRKS, LEGISLATIVE COUNSEL, NATIONAL AUTOMOBILE DEAL- 
ERS ASSOCIATION 


Mr. Cuarrin. Mr. Chairman and gentlemen of the committee, I am 
Dean Chaffin, a Chevrolet dealer from Bozeman, Mont. 

This year I have the privilege of serving as the president of the 
National Automobile Dealers Association. It was at the request of 
our association that S. 3865 and its companion, H. R. 12415, were 
introduced in the Congress of the United States. 

We, as an association, and as individual dealers, appear today to 
explain to you the necessity as well as the urgency of the need for the 
enactment of S. 3865. There are several dealers who will follow me to 
present detailed justification for the enactment of this legislation. 

With your permission, I wish to indicate to the committee the broad 
backdrop against which the necessity has arisen for our coming to seek 
the assistance of Congress in this matter. 

We have arranged the presentation of our testimony so as to avoid 
unnecessary repetition. It is our hope that, at the same time, we have 
avoided any omissions. 

There are approximately 38,000 franchised automobile dealers 
operating in the United States today. By franchised automobile deal- 
ers, we mean those who are under contractual arrangements with a 
manufacturer for the sale of new automobiles and trucks. The Na- 
tional Automobile Dealers Association is composed of some 25,000 
of these dealers. The majority of automobile dealers are small-busi- 
ness men as measured by virtually any yardstick of size. Approxi- 
mately 75 percent of NADA members sell fewer than 150 new cars and 
trucks annually. 

Cumulatively, however, the new-car dealers are one of the most 
important factors in our Nation’s economy. The franchised auto- 
mobile dealers nationally have an estimated net worth of $4.4 billion. 
They employ approximately 750,000 persons with an annual payroll 
of $3.3 billion. 

In the year 1957 they paid in excess of $250 million in property, 
income, and other taxes. These same dealers spent an estimated $237 
million on advertising. Their total retail sales in 1957 amounted to 
some $32 billion. 

As a result of the some 6 million individual new automobile sales 
transactions, in addition to 9.8 million used-car sales in 1957 gave 
rise to $16.7 billion of automobile paper being created. 

The importance of the individual dealer in his own community is 
significant. The average dealer has a net worth of $110,000. He 
employs on the average of 19 persons. Without reading all of the 
statistics which are set forth below in this statement, it is evident 
from examination that the franchised automobile dealer employment, 
as a percentage of the total retail employment in each State, is 
noteworthy. 
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Percent auto-dealer payroll of total retail: of Bates 
air ai see sicrcierens apeatp in sania eens pnensgosh mesons eons eoeon 1 
OP Re ic aa cicada tclavapenacnnanemenaye ioe oa aes eestor atin tach tk eatrmigictewéceeateineed 2 
I ca i ied ict ch cient nce et thie ner act cl ast th eA Sia 10 
a ach Nitec ick ecko ci sta ih ween ese rink 14 
I ira ccc eels cndpenst risen epadeowan dilate moemompiamigne enigma 14 
a cc oun and altace caeetepnneselben nsgnapchtisdoirenepiaie mweaeioigioneesomsisanes 1 
A a a ae cc seas haltech ts calle Abitibi gabe 3 
PND dis oe ice eh cscs cic cn de lias ck ches Soca ania snecdacibichemens hind stab ede 2 
Sl a a echt nena ih lame neeemiennie 2 

Na a lt racers ics vasess di sainaoegsininapnencoeniion osmeawimsibitd 49 


This source was the census of Ssesdtini: 1954, 
Likewise, the payrolls of franchised automobile dealers as a per- 
centage of the total retail payroll in each State is a major one. 


4 Number 

Percent of auto-dealer payroll of total retail: of States 
a a eset inienipibeiiebementenetbinmigienien 0 

NE lah Bin icac tues emis copernceoceeienrictes > cenate tot tars wend tha eg boat ih tinaseict eects 2 
I a ai catch satin igrhscacbe ue ailepsega Died Sos Beers ed dda NA igo shoe 17 
PN ett i cn ih anise ili htm kickin apc ect bemoan wlan gegeccimeanie 22 
I a i lta tances Gs Bu deen citeesse nite ecippatv esiop mains da sabeoen sath 8 
i ta Sr ee 49 


That source was also the census of business, 1954. 

The average dealer pays an estimated $6,300 in property, income, 
and State taxes each year. He spends on the average of $5,900 in his 
community annually on advertising; his average retail sales last year 
were $800,000. 

Des ite the importance of the automobile dealer, he is the indus- 
try’s forgotten man. He has been overlooked by manufacturers and 
labor alike. The rewards of both are fundamentally dependent upon 
the ability of the automobile dealer to sell the finished product. When 
Reuther recommended his melon cutting of industry profits, he desig- 
nated a share for the manufacturer, for ‘the laborer, and the consumer. 
He made no mention of the distributor—the automobile dealer. 

If any segment of the industry deserves or requires more under- 
standing and assistance, it is the automobile dealer. While factory 
wages showed substantial improvement and manufacturers’ profits 
were consistently high, dealers’ profits plunged. 

Normal profits have been squeezed out of his sales and at the same 
time his cost of doing business has risen radically. 

Senator Scuorrret. Why have the normal profits been squeezed out 
of the sales? Is it because of the intense competition outside of the 
recognized, authorized dealerships, or has it been because of the over- 
all economic situation / 

Mr. Cuarrtn. It has been for the reason that there is outside com- 
petition, not the overall economic situation, Senator. 

Senator Scnorrret. Thank you, sir. 

Senator Porrer. When did your manufacturers complete the provi- 
sion for territories, in 1950? 

Mr. Cuarrin. In 1950, yes, sir. 

May we present the operating averages for dealers for the year 
1957? 

Senator Porrer. Without objection, both these documents, operating 
averages for the automobile retail industry for 1957, and also for the 
first 3 months of 1958, will be included in the record at this point. 
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(The documents referred to are as follows :) 


OPERATING AVERAGES FOR THE AUTOMOBILE RetTarLine InpustTRY, ENTIRE 
YEAR 1957 


From reports received from dealer members in NADA’s business management 
survey of dealer operations—Prepared by National Automobile Dealers Asso- 
ciation, W ashington, D. C. 


NADA BUSINESS MANAGEMENT SURVEY REPORT FOR THE ENTIRE YEAR, 1957 


As thousands of NADA members reported their 1957 year-end operating results, 
it was plainly evident that the fourth quarter of 1957 was rough, even for an 
industry casehardened against the usual ups and downs of the automobile busi- 
ness. 

Under pressure to liquidate heavy stocks of 1957 models in the face of a pro- 
gressively declining market, dealers generally found it impossible to salvage 
even the meager profits built up in the first 9 months. 

Combined operating profits, which had averaged out to 1.5 percent of sales 
before Federal taxes at the end of September, dropped to 0.7 percent by the end 
of the year. Except for the year 1954, when the comparable figure was 0.6 percent, 
this was the lowest profit average reported since the war. 

There was considerable variance in the profits reported. Those dealers operat- 
ing under the most favorable conditions did fairly well. Those less favored went 
deeply into the red. 

Reflecting the pressure selling which was prevalent throughout the last quar- 
ter, washout gross from combined new and used vehicle sales averaged only 
$386 per new unit. This was a drop from $411 at the end of September, $423 at 
the end of June $433 in the first quarter, and $403 in all of 1956. 

Car absorption, the ratio of washout gross less selling expense to remaining 
overhead, went down from the year’s high point of 51.7 percent at the end of June 
to set new low of 41.7 percent. 

The survey showed that 28 percent of all dealers finished the year with red 
figures, while a great many others were just on the borderline, barely breaking 
even, or with only a few dollars profit to show for their year’s efforts. 

*"assenger car stocks at the end of December reached the highest level in recent 
years, averaging 15.3 per dealer, and a 43.7 days’ supply. Comparable figures at 
the end of 1956 were 12.8 per dealer, and a 34.3 days’ supply. 





Expenses 
Group I—1 to} Group II— | Group ITI— | ‘Group IV— | 
149 new cars 150 to 399 400 to 749 =| 750 or more | Industry 
and trucks | new cars and | new cars and | new ears and | average 
retailed in trucks retailed trucks retailed|trucks retailed| 
1957 in 1957 in 1957 in 1957 
Expense items Le  aensetitaamsaeemmades janitnii Licennineinniencncemntitenipeceslaiciiicniiikalitiea sail fia 
Per- Per Per- | Per Per- Per Per- Per Per- | Per 
cent | new | cent | new | cent | new | cent | new | cent | new 
of | unit | of unit of unit of | unit | of | unit 
sales | re- | sales re- sales re- sales re- sales re- 


| tailed tailed tailed tailed | | tailed 


a | nee | ee | ee a ow ee |— — 


| | | | | 

Warranty and policy and de- | | } 

livery expense i 0.90 |$47. 54 1.08 |$55.05 | 1.13 |$52.27 | 0.90 |$35.19 | 0.99 | $48.75 
Salaries, commissions, and | 

other compensation to 

salesmen “i 1.75 | 92. 50 2.21 {112.69 2. 33 |108.15 
All other salaries and wages 

except mechanics’ earnings | 

charged to labor cost -- 05 |267.66 | 4.89 |249.54 | 4.82 |223.39 | 4.20 [164.34 | 4.87 | 289.55 


2.27 | 88.85 | 


i] 
2 
1 


2.04 | 100, 49 


on 





Employees’ bonuses ee .12 6.49; .14 7. 36 .19 8. 83 .27 | 10.46 - 16 | 7,74 
Shop tools and supplies -41 | 22.01 . 39 | 19.73 .35 | 16.10 2 9.03 | .37] 18.41 
Total rent and expense in 
lieu of rent scakeetinceianis 1.11 | 58.55 1.05 | 53.23 .97 | 44.98 .95 | 37.15 | 1.05] 51.45 
Advertising, other than fac- | 
tory cooperative ! . 69 | 36.39 . 84 | 42. 56 -94 | 43.58 | .99 | 38.72 | 81 | 39.78 
Insurance, other than build- 
ing Rocdte . 38 | 20. 41 .32 | 16.05 .27 | 12.64 .23 8. 90 . 3d 16. 10 
All other expenses__-.---- 3.47 |183. 56 2.98 |151. 97 2.73 |126. 67 2.50 | 98.16 | 3.08 | 151.89 
Total expenses 2?____....| 13.88 |735.11 | 13.90 |708.18 | 13.73 (636.61 | 12.54 |490.80 | 13.70 674. 16 


tI cludes travel, promotion, and service training for Ford and Lincoln-Mercury dealers, 
2 includes all owners’ salaries and employees’ bonuses. 
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Sales, expense, and operating profit before Federal income tax 





Total sales 
Gross profit, all departments, 
including finance reserves__ 
Variable selling expenses. -__- 
Fixed or operating expense !__ 
Total expense ! 
Operating profit including 
finance reserves 


Inventory per dealer: 
Passenger cars 


Trucks (per truck dealer) -__- 
Days’ supply, passenger cars and 





Washout gross profit on new and 
used units combined (less all 
credits for finance income) per 


new unit sold 


Average selling price per unit_-_- 


Ratio used unit sales to new _- 


Number of days’ supply in in- 


ventory, Dec. 


Average cost per used unit in 


inventory, Dec. 31, 1957 


Percentage of used vehicles in 


stock 30 days or longer.-.------ 




































































Parts sales per new unit retailed. 
Percentage of gross profit to sales_ 
Number of months’ supply in 


inventory 











Group I—1 to} Group II— | Group III— | Group IV— 

149 new cars 150 to 399 400 to 749 750 or more Industry 
and trucks | new cars and | new cars and | new cars and average 
retailed in {trucks retailed|trucks retailed|trucks retailed 

1957 in 1957 in 1957 in 1957 
e ] 

Per- | Per Per- | Per Per- Per Per- Per Per- Per 

cent new cent new cent new cent new cent new 
of unit of unit of unit of unit of unit 

sales re- Sales re- Sales re- sales re- sales re- 
tailed tailed tailed tailed | tailed 
| 

100.0 |$5, 296 | 100.0 |$5,095 | 100.0 |$4,637 | 100.0 |$3,914 | 100.0 | $4,919 
14.5 770 | 14.6 746 | 14.4 671 | 13.4 525 | 14.4 709 

3.4 179 4.2 215 4.1 193 4.0 158 3.8 | 188 
10.5 556 9.7 493 9.6 444 8.5 333 9.9 486 
Phswnhadwaewswk 13.9 735 13.9 708 13.7 637 12.0 491 13.7 674 
ei 6] 35 71. 2 7| 34 i | * 35 
1 Includes all owners’ salaries and employees’ bonuses. 
New cars and trucks 
[As of Dec. 31, 1957] 
Group I Group II Group III Group IV Industry 
average 
li A ei 9.2 24.5 44.4 95. 2 15.3 
2.7 5.8 12.3 26.2 5.2 
a 51.3 42.6 34.8 36. 6 43.7 
aiid ese hi toclagearee $423 | $405 $352 | $293 $386 
Used vehicles 
| 
Group I Group II Group III | GroupIV Industry 
average 
$775 $848 $813 $765 $801 
oe 1. 93:1 1. 65:1 1. 39:1 1.10:1 1. 63:1 
2 ea 45.9 36. 5 29.9 23.3 38.5 
a nea a $720 796 $877 $791 $764 
51.4 45.2 36.7 36.3 47.2 
Parts—Accessories not included 
| Group I— Group II— | Group III— | Group IV— 
1 to 149 new 150 to 399 400 to 749 750 or more | 
ears and new cars new cars new cars Industry 
trucks and trucks and trucks | and trucks average 
retailed retailed retailed retailed 
| in 1957 in 1957 in 1957 in 1957 
a 
| 
$420 $348 $313 $256 $356 
31 31.1 29.7 27 30. 4 
dat aantalieesiael 6.3 4.9 3.9 3.6 | 5.2 
1.9 2.5 3.1 | aed 2.3 


Annual turnover of investment__| 
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Group I Group II Group III | Group IV Industry 

| average 
Sales per new unit retailed - ---_- | $284 $270 $221 $172 $252 
Percentage of gross profit to sales_ 39.8 44.4 47.5 46. 6 43.1 








Total service—Includes labor, parts, and all other service and stockroom sales, 
except accessories with new vehicles 























Group I Group II Group III Group IV Industry 
average 
us arti | dali 
Sales per new unit retailed -_._- $959 $792 $673 | $536 $797 
Percentage of gross profit to sales_ 31.5 35. 1 36. 4 | 34.4 33. 6 
Percentage of service absorption: 
Officers’ or owners’ salaries 
UIROCE cence ensis = 54.3 56.3 58.9 55.3 55.7 
Officers’ or owners’ salaries 
CRIIOG daisies csenpenscnwe 65.7 65.1 66. 4 61.9 65. 3. 
Ratio of departmental sales to total sales 
[Percent] 
GroupI | Group II Group III | GroupIV | Industry 
| average 
a 
| | 
New cars and trucks.........---- 53.0 | 56.2 | 58.8 | 63.4 | 56.1 
CR on niakancsanalanan 28. 3 | 27.5 24. 4 | 21.5 26.6 
Total service and parts. _....-.-- 18.1 | 15.5 15. 5 | 13.7 16.4 
8 1.3 | 1,4 | 
j 


OPERATING AVERAGES FOR THE AUTOMOBILE RETAILING INDUSTRY—FiRst THREE 
MontTus, 1958 


From reports received from dealer members in NADA’s business Management 
survey of dealer operations—prepared by National Automobile Dealers Asso- 
ciation, Washington, D. C. 


NADA BUSINESS MANAGEMENT SURVEY REPORT FOR THE FIRST THREE MONTHS, 1958 


NADA’s first quarter survey found 55 percent of the Nation’s new-car dealers 
operating at a loss. 

In the first 3 months, traditionally one of the most profitable periods of the 
year, operating results for all dealers combined averaged a red figure of 
0.8 percent. This was before any provision for Federal taxes by those fortu- 
nate enough to show some profit. 

While dealers struggled to overcome an expense burden of 16 percent of total 
sales in all departments, their new and used car business returned a gross profit 
of only 9.4 percent. 

On this narrow margin, and with volume off 23 percent from last year, the 
average gross from combined new and used unit sales, after selling expenses, 
covered only 28.4 percent of fixed overhead. In the first quarter of 1957 this 
car-absorption ratio was close to 50 percent. 

Obviously, during this period, the greater majority of dealers were drawing 
heavily on service, and parts profits to keep their new-car departments in 
operation. 

New passenger car inventories on March 31 averaged 20 per dealer for an 
estimated total of 760,000. Together, new cars and trucks in stock amounted 
to a 73-day supply at the current rate of sales. Used stocks were in some- 
what better shape, averaging a 43-day supply. 

It would appear, at this point, that only an early end of the so-called auto- 
mobile recession and a reversal of the usual seasonal trends in buying could 
brighten the profit outlook for the balance of the year. 


28940—58——_2 
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Group I—1 to 
149 new cars 
and trucks 
retailed in 
1957 
Expense items 
Per- | Per 
cent | new 
of unit 
sales re- 
tailed 
Warranty and policy and 
delivery expense. -........- 1.03 |$60. 72 
Salaries, commissions, and 
other compensation to 
PN. ob dthiiieensinonnnd 1.94 |113. 66 
All other salaries and wages 
except mechanics’ earnings 
charged to labor cost. -.-.---- 6.39 |375. 20 
Employees’ bonuses... -...- -08' 4.81 
Shop tools and supplies- ---_-- 48 | 28.16 
Total rent and expense in 
lieu of rent 1,29 | 75.91 
Advertising, local ! .76 | 44.53 
— other than build- 
ra ea rene 50 | 29,32 
All To eee 4.28 |251. 22 
Total expenses ?........ 16. 75 |983. 53 
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Expenses 
Group II— | Group IlIl— 
150 to 399 400 to 749 


new cars and | new cars and 
trucks retailed|trucks retailed 























in 1957 in 1957 
Per- | Per Per- Per 
cent | new | cent | new 

of unit of unit 
sales re- sales re- 
tailed tailed 
1.13 |$64.38 | 1.13 |$58. 90 
2.16 |123.20 | 2.19 {113.88 
5.95 |339.45 | 5.65 |293. 69 
-07 4.05 .09 4.43 
.44 | 25.17 . 36 | 18.79 
1.30 | 73.74 1.18 | 61.27 
. 83 | 47.35 1.04 | 54.17 
.40 | 22.92 . 34 | 17. 57 
3.80 (216.57 | 3.38 (175.71 
16.08 |916.83 | 15.36 |798. 41 
































Group IV— 
750 or more Industry 
new cars and average 
trucks retailed 
in 1957 
Per- Per Per- Per 
cent | new | cent | new 
of unit of unit 
sales re- sales re- 
tailed tailed 
1.00 |$43.61 | 1.07 | $58.94 
2.20 | 96.04 | 2.07 | 113.74 
4.77 |208.54 | 5.96 | 327.22 
ll 4.74 . 08 4. 53 
-31 | 13.33 43 23. 56 
1.03 | 45.17 | 1.25] 68.30 
1.04 | 45.37 . 86 47.16 
- 27 | 11.68 .42 22. 98 
2.93 |128. 18 3.84 | 210. 81 
13. 66 |596. 66 | 15. 98 | 877, 24 


1 Includes travel, promotion, and service training for Ford and Lincoln-Mercury dealers. 
2 Includes all owners’ salaries and employees’ bonuses. 


Sales, expense, and operating profit before Federal income tax 



























































Group I—1 to} Group II— | Group ITI— Group Iv— 

149 new cars 150 to 399 400 to 749 750 or more | Industry 
and trucks | new cars and | new cars and | new carsand| average 
retailed in |trucks retailed|trucks retailed |trucks retailed| 

1957 in 1957 in 1957 in 1957 
| | 

Per- Per Per- Per Per- Per Per- Per Per- Per 
cent | new cent | new | cent | new cent | new cent new 
of unit of unit of | unit of | unit | of unit 

sales re- | sales | re- | sales | re- | sales | re- | sales | re- 

| tailed | tailed | tailed tailed 
| | | | 
I rn chaniiticiiceniad den cnies! 100.0 $5,703 | 100.0 |$5,197 | 100.0 |$4,368 | 100.0 '$5, 490 | 
Gross profit all departments, | 
indluding finance reserves..| 15.5 911 15.3 871 | 14.9 77 13.8| 601 | 15.2 831 
Variable selling expenses ---- 3.7 221 4.4 253 | = 2; 218; 41 180 4.1 223 
Fixed or as expense !_.| 13.0 762 | 11.7 664 3 | 580 9.6 417 | 11.9 654 
Total expense !_ 16.7 983 | 16.1 917 | 15 54 798 13.7 597 16.0 | 77 
Operating profit including | 
finance reserves--_-.--..---- -1.2} -72| —.8| -46] -—.5 OB). 5, 4| —.8 —46 
1 ( | 
1 Includes all owners’ salaries and employees’ bonuses. 
New cars and trucks 
[As of Dee 31, 1957 
Group I Group IT Group III Group IV Industry 
average 
Inventory per dealer: 
Passenger cars............... 12. 6 30.8 58. 2 113. 6 | 20.1 
Trucks (per truck dealer) ___- 3.9 6.8 | 13.0 24.3 | 5.5 
Days’ supply, passenger cars | 
ND CR issn ce ciinnsas=dpae 85.3 71.2 60. 8 54.7 72.8 
Washout gross profit on new and 
used units combined (less all 
credits for finance income) per | 
new unit sold.................. $443 $444 $295 $409 


$368 
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Used vehicles 























Group I soap | Qala} Nesjuaphest Atel Group II Group III Group IV Industry 
| | average 
fart sto | 
Average selling price per unit.._- $776 $833 $819 $803 $794 
Ratio used unit sales to new-_-_-- 2. 19:1 1. 98:1 1. 64:1 | 1, 35:1 1. 92:1 
Number of days’ supply in 
inventory Mar. 31, 1958....__-- 53.0 39.1 31. 0} 25. 4 43.0 
Average cost per used unit in 
inventory Mar, 31, 1958__.____- $696 $776 $82 | $868 $747 
Percentage of used vehicles in 
stock 30 days or longer-_-..__-_- 58. 2 50. 9 41.8 31.2 53. 2 
Parts—Accessories not included 
| | } 
| Group I— | Group II— | Group III— | Group IV— | 
|1tol49new | 150t0399 | 400 to 749 750 or more | 
carsand | new ears new cars new cars | Industry 
trucks | and trucks and trucks and trucks | average 
retailed | retailed retailed retailed 
| in 1957 in 1957 in 1957 in 1957 | 
| 
Parts sales per new unit alieg| $591 $489 | $460 $359 | $507 
Percentage of gross profit to sales-| 30.0 | 29.7 | 29. 5 27.1 | 29. 6 
Number of months supply in in- | 
VOI sou bo 6 sbk ens oa 5.6 4.8 | 3.9 4.0 | 5.0 
Annual] turnover of investment--| 2.1 | 2.5 | 3.1 3.0 | 2. 4 


Customer labor 

















ig l 
Group I Group II Group III GroupIV | Industry 
average 
Sales per new unit retailed _____- | $395 395 | $358 | $315 $237 $348 
Percentage of gross profit to sales. 39.5 Ea 47.4 42.8 
| 


| 
. 





Total service—Includes labor, parts, and all other service and stockroom sales, 
except accessories with new vehicles 


| | 
Grou If | GroupIV | Industry 























| 
Group I Group I 
| average 
ceueie f — | 
Sales per new unit retailed___- 7 $1, 283 | $1, 071 163 $709 | $1, 087 
Percentage of gross profit to sales 31.8 | 34.7 3s a 34. 2 33. 4 
Percentage of service a bsorption: 
Officers’ or owners’ salaries 
included_- eve nieeis 53. 6 | 56.9 | 59. 3 | 58.1 55.6 
Officers’ or owners’ salaries | | 
Gass sesccnccseusest 64. 5 | 64.5 | 66.1 | 63. 3 64.7 
Ratio of departmental sales to total sales 
[Percent] 
4 | po eri Pai | HYoiy soe » 
| Group I Group II | Group II Group IV Industry 
| | average 
New cars and trucks...........-- 48. 5 | 52.0 | 55.1 | 58.5 51.8 
eS ee eae | 28. 4 | 28.9 | 25.9 | 24.9 27.7 
Total service and parts..-..----- 21.9 18.8 | 18.5 16. 2 19.8 
Miscellaneous sales_-__......--- | 1.2 | .3 | 4 oe 


Mr. Cuarrin. Finally, I would like to recount to the members of 
this committee the steps taken by the association in full support of 
S. 3865 prior to our appearance at this hearing. 
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Early this winter the National Automobile Dealers Association, 
established in 1917, held its 41st annual convention. At that con- 
vention our 55-man board adopted a program and gave unanimous 
support to this legislation. 

ow, Mr. Chairman and gentlemen, we do not seek, nor have we 
ever sought, to bring the problems of the distributive side of our 
industry to the Congress of the United States except it be to the court 


of last resort. 
The program to which I have referred was devised to aid automobile 


distribution. 
Mr. Kirxs. We would like to submit for the record at this time a 
copy of this program, if we may, Mr. Chairman. 
enator Porrer. Without objection, that will be made a part of the 
record at this point. 
(The program referred to is as follows :) 


NADA AcTS IN THE PUBLIC INTEREST 
National Automobile Dealers Association, Washington, D. C. 


NADA CONVENTION HEADQUARTERS, 
Miami Beach, Fla., January 13, 1958. 


Steps were announced here today by the board of directors of the National 
Automobile Dealers Association representing the vast majority of the Nation's 
new-car and new-truck dealers to bring an end to many widespread abuses 
affecting the motoring public and the franchised dealers in the sales and servicing 
of automobiles. 

The board agreed unanimously to press vigorously for early passage of Federal 
legislation by the Congress, just convened, aimed at eliminating gimmicks, false 
and misleading advertising, and other unethical practices currently plaguing auto 
purchasers and the retail auto industry. 

The proposed bill would permit auto manufacturers to compensate their quality 
dealers who sell and adequately service cars and trucks in their own “areas of 
service and sales responsibilities.’ Car manufacturers have sharply criticized 
the practices which have brought chaos to the automotive markets in the United 
States but have said they were powerless to do anything to bring an end to the 
abuses in the face of existing Federal laws. 

If the legislation proposed by NADA is enacted into law, the manufacturers 
will be permitted to insert clauses in their selling agreements with the dealers 
allowing them to compensate dealers for warranty service performed on new 
ears and trucks sold in their own trading area and for providing the necessary 
standby facilities and personnel. 

Members of the board, representing every State and major metropolitan area 
in the country, expressed alarm over unethical practices current in the industry. 
The dealer group, speaking for quality and ethical operations in automotive 
merchandising, pledged the national association to a vigorous campaign to end 
the abuses and to bring about a compensation plan for dealers who sell cars 
ethically and who maintain adequate service facilities and personnel. 

Board members pointed out that many of the abuses came about because a 
minority of dealers could circumvent ethical operations because they were not 
required to provide and maintain adequate facilities and personnel to safely 
service cars after purchase. 

The board called attention to the fact that the 65 million vehicles on the road 
today are complicated machines which require expert factory trained technicians 
and costly modern analyzing equipment for all service repair work. 

“By 1965,” NADA President Frederick M. Sutter said, “there will be in excess 
of 80 million vehicles on the road and the complexity of the repair work will 
have increased considerably with improvements in design. The quality dealer 
program we seek to establish is absolutely necessary if the motoring public is to 
be taken care of adequately so that cars and trucks will be safe for the highways.” 

The board stressed the fact that the car customers should be free to buy 
automobiles and trucks from the dealer of their choice but that manufacturers 
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should be permitted to provide a fair and equitable compensation plan to those 
dealers who perform the necessary sales and services for the motoring public in 
their own neighborhoods adequately and conscientiously. 

The board also approved other recommendations of the special consulting com- 
mittee appointed last October to develop an all encompassing quality dealer 
program for the retail automotive industry. These recommendations included: 

(a) That the concept of “equality of competitive opportunity” be pro- 
moted by NADA and that all possible steps be taken with the manufacturers 
to bring about the adoption and implementation of this concept of the 
industry. 

(6) That a code of business standards for the automotive industry be 
promoted with the manufacturers and all NADA members, with the ultimate 
objective of having the substance of such code incorporated in dealer fran- 
chises, and violations of the code made grounds for the cancellation of a 
dealer’s franchise by the manufacturer. 

(c) That a redesigned NADA emblem be adopted and the code of ethics 
strengthened, and that the new emblem be furnished only to members who 
agree in writing in advance to display the emblem and the code of ethics in 
their showrooms and live up to the requirements spelled out by the code 
of ethics. 

(d) That the details and procedure concerning a national public relations 
program on behalf of quality dealers be worked out with the manufacturers 
on the basis that the costs of such program will be borne by the manufacturers 
and all of their dealers on an equal basis. 

(e) That NADA continue to urge all manufacturers to use and advertise 


uniform delivered prices on a national basis. 

(f) That NADA continue to urge all manufacturers to take all necessary 
steps on a continuing basis to effectuate a realistic and equitable system of 
distributing new cars and trucks to insure that a dealer can and will receive 
only the proper number of new vehicles to satisfy the honest potential of his 
market area or area of responsibility. 

The dealers comprising the special consulting committee which presented the 
program for the board’s unanimous and enthusiastic approval represented more 
than 300 years of combined experience in the automotive industry. 

Mr. Cuarrin. It is a program which we can defend at any time 
and at any place as being in the public interest. 

This program was transmitted to the presidents of the five auto- 
mobile manufacturers with a covering letter under date of February 
12, 1958. 

This exchange of correspondence between NADA and the five auto- 
mobile manufacturers is attached as an exhibit to my statement. With- 
out taking the time of this committee to read all the correspondence 
a detailed examination of it will reveal that, with respect to the sub- 
ject matter under consideration by you today, there was agreement 
among all the manufacturers that enactment of clarifying legislation 
was both desirable and necessary, prior to the time they would feel at 
liberty to consider the business arrangements contemplated by S. 3865. 

Senator Porter. This correspondence states that in order for them 
to make any provision for incentive payments, there would have to be 
legislation in order for them to do it ? 

Mr. Cnarrtin. That is correct, Mr. Chairman. 

I should like to quote some excerpts from the covering letter which 
expresses NADA’s views. 

* * * The overall number of franchised dealers is decreasing. The number 
of open points is increasing. 

Senator Porrer. What do you mean by “open points ?” 

Mr. Cuarrin. Communities in towns where there is no dealer lo- 
cated, where they have no representation. 
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Dealer profits for the year—across the board—are alarmingly low. This situ- 
ation is matched by the condition of dealer morale. There are exceptions, of 
course. There always will be a handful of outstanding small-business men 
who will conduct their operations properly and profitably. These exceptions, 
however, do not affect materially the overall conditions on the distributive side 
of the industry as you are, of course, well aware. 

Nor can it be expected that every plan or program—of your corporation, of 
NADA or of Government, will be given unanimous endorsement by the dealer 

dy. 

This should in no way deter us from seeking to take action to bring about the 
favorable conditions outlined earlier in this letter. 

And again, NADA does not for one moment maintain that the recommenda- 
tions attached hereto constitute the sole and exclusive remedies to existing prob- 
lems. We do believe, though, that the adoption of these recommendations, or 
of others along similar lines, by the manufacturers, would be of immeasurable 
help. It would be our hope that each manufacturer, acting independently, would 
seek to take action on behalf of his own dealers that would make his franchise 
the most prized one in the industry. 

* * * We believe that the recommendations of NADA are sensible, and in the 
public interest. If you agree, but feel that one or more of the recommendations 
would require the enactment of a law or the modification of existing laws, we are 
prepared to move promptly in that area. 

It is my firm conviction that immediate and dramatic action along the lines 
suggested by NADA would have a healthy and tonic effect on the entire economy 
and help to restore public confidence and trust which is too woefully needed. I 
hope that you will agree, and act accordingly. * * * 


Senator Scnorrren. I would like to ask this practical question: 
Assume this law was passed, assume I am driving from Washington 
to Kansas and I am involved in an automobile accident in Ohio where 
somebody drives into my car. That is outside my dealer’s area. I 
happen to be driving an automobile bought from a dealer in Kansas, 
and he has a prescribed territory. If I went in to an Ohio dealer, 
would that Ohio man be penalized, or would I be penalized on price, 
if I bought an automobile in Ohio? 

Mr. Cuarrtn. You would not, sir. 

Senator Scuorrren. That would be an adjustment made between 
your franchised dealers in Ohio and Kansas, I presume? 

Mr. Cuarrin. If I understand the law correctly, there would be 
no adjustment, because the dealer 

Senator Scnorpret. In other words, if I dealt through a recog- 
nized dealer, that price would govern ? 

Mr. Cuarrin. Yes, sir; there would be no penalties or rewards to 
anyone else for your purchase. 

Senator Scnorpren. I wanted that for the benefit of the record. 

Senator Porrer. You may continue. 

Mr. Cuarrin. The concern of the manufacturers over their present 
inability to take the desired business steps covered by S. 3865 has been 
prompted by the consistent attitude of the Department of Justice, 
announced publicly for the first time by the then Attorney General, 
J. H. McGrath. 

He voiced the opinion that such business arrangements “may be” 
in violation of the law. Persistent efforts on our part to convince 
the Department of Justice and the manufacturers that such is not 
the correct interpretation of current statutes dealing with this subject 
have been to no avail. 

We consider adoption of such arrangements as essential to the 
survival of the retail segment of the automobile industry, and we 
appear before you today to urge enactment of S. 3865, which will 
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clarify the law by removing all doubts as to the legality of such 
arrangements in the event the manufacturer chooses to a opt them 
and to put them into effect with their respective dealer bodies. 

I thank you for the privilege of making this introductory state- 
ment. 

Senator Porrer. In other words, if the law is passed, it is still 
permissive; the manufacturer may or may not put such clauses in 
the contract ? 

Mr. Cuarrtn. That is correct, sir. It merely permits them to 
negotiate that portion of their agreement. 

Thank you very much, Mr. C Shairman, for permitting me to make 
this statement. 

Senator Porrer. Senator Lausche, do you have any questions? 

Senator Lauscue. I have no questions. 

Senator Porrer. Mr. Kirks? 

Mr. Krirxs. May I identify for the purposes of inclusion in the 
record the exhibits that Mr. Chaffin has referred to, the first being 
the letter under date of February 12 from the National Automobile 
Dealers Association over the signature of Adm. Frederick J. Bell 
to Mr. Colbert. 

Senator Porrrer. Do you want these as exhibits, or as a part of the 
record? 

Mr. Kirxs. As part of the record, sir. 

Senator Porrer. Without objection, it will be made a part of the 
record. 

Mr. Kirxs. And the response to that communication under date of 
March 14 from Mr. Colbert, Chrysler Corp., of March 25 from Ameri- 
can Motors Corp. over the signature of Mr. George Romney, and the 
final one under date of April 9 over the signature of Mr. Curtice, presi- 
dent of General Motors Corp 

Senator Porrer. Did you also send one to Ford Motor Co. ? 

Mr. Kirks. Yes, sir; a letter was sent to Ford Motor Co. 

Senator Porrer. You are not submitting that? 

Mr. Kirxs. We are not submitting any reply from them, sir. 

NATIONAL AUTOMOBILE DEALERS ASSOCIATION, 
Washington, D. C., February 12, 1958. 
Mr. L. L. CoLBert, 
President, Chrysler Corp., 
Detroit, Mich., 

Dear MR. Cotzgert: The board of directors of the National Automobile Dealers 
Association, meeting recently at Miami Beach, Fla., prior to our 41st annual 
convention, adopted the program. set forth below. 

On all points except No. 5 and No. 6 action was unanimous. 

On No. 5 one director abstained from voting. On No. 6 one Member opposed 
the recommendation. 

Here, again, NADA, through its elected officials, is making a serious effort to 
submit constructive recommendations to the various manufacturers to the end 
that the morale and efficiency of the industry will be strengthened, the public wiil 
be well served and healthy competition maintained. 

I recall, some years ago, a fleet commander saying that he could bring all of 
his ships to New York and so long as all hands remained clean and sober the 
citizens of New York would be scarcely aware of their existence. “But,” he 
added, “Let one man stagger across Times Square and the people will say, 
‘There’s the Navy for you, drunk again.’ ” 

By the same token, a handful of bad actors in the retail end of the industry 
can, and do, in the eyes of the public, condemn all dealers. 

The overall number of franchised dealers is decreasing. The number of open 
points is increasing. Dealer profits for the year—across the board—are alarm- 





— 


20 AUTOMOBILE DISTRIBUTION 


ingly low. This situation is matched by the condition of dealer morale. There 
are exceptions, of course. There will always be a handful of outstanding small- 
business men who will conduct their operations properly and profitably. These 
exceptions, however, do not affect materially the overall conditions on the dis- 
tributive side of the industry as you are, of course, well aware. 

Nor can it be expected that every plan or program—of your corporation, of 
NADA, or of Government will be given unanimous endorsement by the dealer 
body. 

This should in no way deter us from seeking to take action to bring about 
the favorable conditions outlined earlier in this letter. 

And, again, NADA does not for one moment maintain that the recommenda- 
tions attached hereto constitute the sole and exclusive remedies to existing 
problems. We do believe, though, that the adoption of these recommendations, 
or of others along similar lines, by the manufacturers, would be of immeasurable 
help. It would be our hope that each manufacturer, acting independently, 
would seek to take action on behalf of his own dealers that would make his 
franchise the most prized one in the industry. 

I am well aware of the fact that during the next few months you will be 
faced with many headaches and complications because of UAW demands. 
it is our desire not to add further to your burdens. 

However, the dealers, day by day throughout the year, are beset with problems 
that are equally important to them, in comparison. 

I would be failing in my duty to the membership of NADA if I neglected to 
state, with all the emphasis at my command, that the problems of the dealers are 
very real ones for which prompt solutions must be found. 

We believe that the recommendations of NADA are sensible, and in the 
public interest. If you agree, but feel that one or more of the recommendations 
would require the enactment of a law or the modification of existing laws, we 
are prepared to move promptly in that area. 

It is my firm conviction that immediate and dramatic action along the lines 
suggested by NADA would have a healthy and tonic effect on the entire econ- 
omy and help to restore public confidence and trust which is so woefully needed. 
I hope that you will agree, and act accordingly. 

Letters similar to this are being sent to the president of each of the auto- 
mobile manufacturers. We will not release this letter to the press nor other- 
wise put it in the public domain. The specific recommendations emanating 
from the NADA board have earlier been given to the press and will probably 
be quoted by me in testimony next week before the Kefauver committee. 

With warm regards. 

Sincerely, 


FREDERICK J. BELL. 


CHRYSLER CORP., 
Detroit, Mich., March 14, 1958. 
Rear Adm. Freperick J. BELL, 
Executive Vice President, 
National Automobile Dealers Association, 
Washington, D. C. 


Dear ADMIRAL Bett: Thank you for your letter of February 12 and your 
telegram of February 18. We commend you for your position, outlined in your 
telegram, with respect to your testimony before Senator Kefauver’s subcom- 
mittee. We all serve to gain by maintaining a dynamic partnership between 
the automobile manufacturers and dealers and in cooperating to prevent further 
friction or attacks against our business, particularly in times such as these. 

With regard to your letter of February 12 and with particular reference to 
the action program adopted by the board of directors of NADA, we are in 
agreement with the spirit of the program and with the goal of improving the 
business of dealerships throughout the country by improving the stature of, 
and public regard for, the individual dealer. 

We have given careful consideration to all of the points proposed in the 
action program and we hope our thoughts and comments may prove helpful 
to you. Although you doubtless realize that business and legal considerations 
will affect the methods employed in achieving the desired results, we are in sub- 
stantial agreement with the principle of the most of the points in the program. 
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1. NATIONAL LEGISLATION RESPECTING DEALER MARKET AREAS 


As you know, this has been the subject of a great deal of thought, considera- 
tion, and investigation over the past few years. We ourselves have worked on 
this question, and in our recent new dealer agreement we attempted to deal 
with this subject within the limits permitted us under present State and Federal 
laws and the general atmosphere in which we conduct business today. Govern- 
mental agencies have taken an increasingly vigorous position against this kind 
of activity and we agree with you that, barring specific changes in legislation, 
new programs of the kind suggested would not be feasible. 

We always have felt that we could go either way on closed territories, pro- 
vided it was legally possible and was the expressed desire of those dealers 
who sell the preponderance of our cars. Thus far, however, we have been unable 
to see how closed territories could be established to the satisfaction of all 
dealers and still meet reasonable and practical merchandising and legal 
requirements. 

A good many of our dealers have expressed concern about certain new prob- 
lems that are raised by the legislation now being proposed. Many of them 
are wondering, for example, how sales areas could be defined equitably in 
metropolitan areas. 

Designating sales areas around communities that are separated by consider- 
able distance and where trading practices generally have developed along geo- 
graphic lines is one thing. Designating sales areas in metropolitan communities, 
where demarcation lines may fall at the center of a city street and where people 
frequently buy where they work rather than where they live, may be quite a 
different matter. The complexity of this problem will increase with the growing 
trend toward suburban living. 

More is involved than mapping out geographic boundaries in metropolitan 
areas. Many dealers feel that any effort to enforce closed territories through 
payments to dealers for sales within these territories would lead to confusion 
of the public and all others concerned. The opinion has been expressed that 
dealers would have to concern themselves with the addresses of prospective 
customers, giving one kind of deal to those living within their prescribed sales 
areas and another for those living elsewhere. Many questions concerning the 
validity of residences given by customers, it is believed, would arise when the 
manufacturer prepared to make payments to dealers for sales within their 
respective areas. Some dealers have told us they believe they would find it 
more difficult to cost their products and to determine their margins of profit. 


2. CONCEPT OF “EQUALITY OF COMPETITIVE OPPORTUNITY” 


As you outline this proposal, it provides for agreement between the dealer and 
the manufacturer as to a dealer’s maximum sales opportunity. Each dealer 
would be permitted to purchase only the number of cars that he and the manu- 
facturer agreed represented his sales opportunity. It has been pointed out to 
us that this plan presumably contemplates also that the dealer would agree to 
buy not less than the number of vehicles representing his competitive oppor- 
tunity, although the plan makes no mention of this reciprocal obligation. 

Our current dealer agreement spells out, with the concurrence of the dealer, 
his minimum sales responsibility. He is expected to perform this minimum sales 
responsibility within his sales locality. We are aware that the situation in the 
field is not completely smooth or settled. We have no illusions in this regard. 
We are working in every way we know how to smooth out our distribution 
and to see to it that our cars arrive at the markets where they are needed and 
can be sold profitably by our dealers. 

Enforcement of the NADA equality of competitive opportunity plan would seem 
to raise some rather basic questions, requiring considerable further study. We 
perhaps should be careful not to create a situation in which a manufacturer 
would have to refuse to sell a dealer a product that the dealer and the public 
desire to buy and that the manufacturer has available to sell. 

However, as we have said, we will give this further study and discuss it with 
our dealers. If there is sufficient agreement among the dealers, perhaps some 
way can be found to achieve the basic objectives of this program. 


8. CODE OF BUSINESS STANDARDS 


We have studied the proposed code of business standards with care and 
appreciation. That we are in substantial agreement with the principles set forth 
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in this code is evidenced by the fact almost all of the points are incorporated in 
the letter or the spirit of the new agreements we entered into with our dealers 
last year. Notable exceptions, of course, are those points concerning dealer 
pricing and territories where activity by the manufacturer is restricted by law. 

We are keenly aware that the mere inclusion of the items already in our 
agreement does not automatically produce the desired results and that the big 
task ahead is to obtain the fullest implementation of the policies set forth in 
the agreements. This is a job that we are working at diligently day in and 
day out. 

4. NADA EMBLEM AND CODE OF ETHICS 


As we understand point 4 of the action program, the action is to be on the 
part of the NADA in securing the cooperation of its members. We might say 
that we believe there is a great deal that local and national dealer associations 
can do to further the kind of objectives set forth in the action program, just as 
there is a great deal of work for us to do in achieving our dealer-relations goals. 


5. NATIONAL PUBLIC RELATIONS PROGRAM FOR DEALERS 


The point is well taken that the well-being of the automobile business can 
be measurably helped by constructive efforts to maintain and improve the public’s 
regard for the authorized dealers. Naturally, our concern is primarily directed 
toward the public relations of the authorized dealers in Chrysler Corp. products. 
To progress toward the kind of public-relations objectives outlined in the action 
program for Chrysler Corp. dealers we are currently drafting plans and working 
on programs in advertising and public relations that we can put into effect with 
our own funds and without assessments on our dealers. Voluntary participation 
by dealers in similar programs of their own associations could also be most 
productive in this area. 

6. UNIFORM DELIVERED PRICES 


As you know, the industry in the postwar years has moved in the direction 
of each manufacturer having uniform delivered prices on a national basis, and it 
seems likely that this trend will continue as time goes on. The progress that has 
taken place to date has been calculated to minimize any adverse economic effects 
that might result from the dislocation that inevitably takes place when sharp 
changes are made in longstanding pricing patterns. We have spent a great 
deal of time on this subject and have studied many markets to determine the 
effect of unifiorm delivered prices. This question has been the subject of 
considerable debate in the past because of legal, economic, and other practical 
problems that arise when changes are made that tend to favor one group of 
dealers and customers to the detriment of others. 


7. DISTRIBUTION 


There is probably no area of the automobile business that is more difficult 
than the distribution of its products. Determination of the “honest potential” 
of a particular dealer is not always an easy matter because a dealer’s market 
may vary considerably from time to time according to many diverse factors. We 
at Chrysler have no illusions that these distribution problems have been solved 
Or can be solved simply. We are continuing to apply all of the effort and skill 
we have to this matter and believe that the future should show decided improve- 
ment. 

Legislative efforts in recent years may have done much to highlight the prob- 
lems of the industry and may have led to better relations between dealers and 
manufacturers in some respects. However, we feel, and we believe most dealers 
will agree, that the further spotlighting of these matters that of necessity must 
accompany additional legislative activity in this area would serve to accentuate 
the current problems of the automobile industry. 

We hope, therefore, that the NADA and its members will attempt to work with 
these problems, as we have, within the industry and not on a public stage in 
Washington. 

We are confident that this industry, both at the dealer and manufacturing 
level, has within itself the determination, the knowledge, and the ability to work 
out its own solutions to its problems, without seeking special favors or privi- 
leges, and without trading away its freedoms and opportunities. 
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We can assure you that we at Chrysler will continue to apply all of our 
energies toward the current problems of the business in a manner that will be 
fair and equitable to the public, the dealer, and the producer. 


Sincerely, eicws'es 
4. L. COLBERT. 





AMERICAN Morors Corp., Detroit, March 25, 1958. 
Mr. FREDERICK J. BELL, 
Executive Vice President, NADA, 
Washington, D. C. 

Dear Fred: As you know, we have been very busy since we received your 
letter dated February 12 and your telegram of February 19, but I do want to 
acknoweldge them and make at least one comment. 

One of your seven points has to do with territorial security. You know my 
basic views on this subject and my conviction that dealer associations, including 
the NADA, should stay out of the competitive franchise area and let such prob- 
lems be handled by the dealers of each company with their own factory. In 
this connection, this general subject was discussed at length with our dealer 
advisory board on December 6, 1957, and I quote from the minutes of that 
meeting : 

“It was voted 100 percent by the dealer board that in view of the recent 
decisions of the United States Attorney General’s office as well as remarks that 
have been passed down by Fred Bell of NADA that the subject of territory 
security, etc., be dropped for the time being until it is seen what develops in the 
industry.” 

With respect to the other points in your letter, we shall be pleased to go along 
to the best on our ability with whatever agreements are reached with other com- 
Panies in the industry. As far as I can tell, our relationships with our dealers 
a on a very high plane and we expect to do our best to keep them on that 
asis. 

Warmest personal regards, 

Sincerely yours, 
GEORGE ROMNEY. 


GENERAL Motors Corp., 
Detroit, Mich., April 9, 1958. 
Adm. FrepertIcK J. Bett, 
Executive Vice President, National Automobile Dealers Association, 
Washington, D.C. 

DeAR ADMIRAL BELL: I have given careful study and consideration to your 
letter of February 12, 1958, and the documents enclosed therewith. We all 
understand the problems that are plaguing the industry, but there is not the 
same agreement as to the causes creating the problems or the remedies for their 
solution. 

Your story of the staggering sailor in Times Square is apropos and illustrative 
of your position that a handful of bad actors in the retail end of the industry 
can, and do, in the eyes of the public, condemn all dealers. At the same time, 
it points up the manufacturer’s problems in dealing with bad actors. The fleet 
commander probably could not discharge the sailor from the service but he 
could take disciplinary action. The automobile manufacturer, on the other hand, 
can neither terminate a franchise or take disciplinary action against a dealer 
for bootlegging, cross-selling, price cutting, price packing, or gimmick advertising 
if it is not misleading or deceptive. 

We have some dealers who are not quality performers but who operate within 
the provisions of their selling agreements and applicable laws. They represent 
pretty much the type of dealer that in past years we failed to renew upon the 
expiration of the 1-year term of our selling agreement. Whether they are more 
numerous or more vocal because of present conditions in the industry, the 
5-year term of the contract, or the good-faith legislation, is difficult to determine. 
In any event, we made the decision to live with them for a 5-year term. I trust 
that at the end of the term our failure to renew bad actors will not expose 
us to liability under the good-faith law. Meanwhile, I hope other dealers 
will try to live with them and operate on a sound basis. 
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It is unfortunate that some dealers indulge in bad practices simply because 
others do or because if they do not, others will. In one metropolitan area the 
dealer association was complaining about the large number of cars bootlegged 
into the area from other parts of the country for sale by operators of used-car 
lots. It developed that one of the metropolitan dealers, a member of the asso- 
ciation, contributed to the situation by selling new cars to a neighboring used-car 
operator. His justification to the dealer association for his action was that if 
he had not sold them to the used-car operator, the latter would have purchased 
them from some other dealer outside the territory. 

The program adopted by the board of directors of the National Automobile 
Dealers Association has very worthy objectives. However, the implementation 
and accomplishment of some phases of the program will be impossible under 
existing laws and interpretations thereof. Legislation will be necessary and 
such legislation as will be effective will encounter strong opposition from Mem- 
bers of Congress, Government agencies, the public, and many dealers. Even 
those who favor such legislation will be reluctant to support it openly if it 
interferes with the right of the public to purchase where and from whom it 
pleases or with the right of a businessman to sell to anyone, anywhere, at 
any price. If a witness before a congressional committee is specifically asked 
if the public or the dealer should be denied these rights or limited in the exercise 
thereof, what answer can he give? 

This problem is inherent in legislation authorizing a manufacturer to estab- 
lish a system of incentive payments to compensate retailers for sales at retail 
of the manufacturer’s products within specified geographical areas. It would 
also be present in any legislation providing for service or warranty compensation 
in any substantial amount to accomplish its purpose. To be effective, such 
legislation should incorporate a formula providing for an amount in excess of 
cost reimbursement and a normal profit. If the legislation merely authorizes 
compensation for the fulfillment of warranties and for services actually per- 
formed, it serves no purpose, since such compensation can be paid under existing 
laws, as has been stated by the Department of Justice. 

Your concept of “equality of competitive opportunity,” if I understand it 
correctly, has always had practical recognition in General Motors, although 
in our administration of it we have not and never will accomplish perfection. 
In this connection, we recognize that we are dealing with practical problems, 
rapidly changing market conditions, and personalities. At the same time, our 
record of the past few years in this direction speaks for itself. 

A code of business standards, carefully framed and effectively carried out, 
would be very beneficial to the industry. However, the provisions should not 
be unreasonably restrictive, should be practical of accomplishment, and should 
be consistent with existing laws. As to the incorporation thereof in dealer 
franchises, this could not be accomplished by General Motors until the expira- 
tion of the current selling agreements on October 31, 1960. Even then, the 
legality and practicality of the provisions of such a code, interpretation of exist- 
ing laws, and dealer reaction will be determining factors. At the same time, 
we should not be exposed to any charge that new contract provisions unilaterally 
favor the manufacturer. 

As for a national public relations program behalf of quality dealers, we have 
had such a program for several months both at the corporation and divisional 
levels at considerable expense to the corporation and we intend to continue it. 

The use and advertising of uniform delivered prices on a national basis have 
been considered by us from time to time over the last 2 years. On two occasions, 
a national delivered price was being considered but the price increases necessary 
to accomplish this were so substantial that the change could not be justified 
under existing market conditions. Consideration has also been given to adver- 
tising manufacturer’s suggested delivered prices. We are in favor of such adver- 
tising but we and our dealers generally recognize that this would be impractical 
unless members of the industry independently adopt the practice. The objectives 
of such a program may be possible of accomplishment under the bill recently 
introduced in the Senate by Senator Monroney if appropriate amendments are 
incorporated therein to meet practical operating problems. 

As to a realistic and equitable system of distribution of new cars and trucks, 
this phase of our business has had and will continue to receive our constant study. 
As of the present we are watching factory and dealer inventories very carefully 
and adjusting production schedules as necessary. Our program, designed to have 
the right number of dealers at the right locations in metropolitan areas, as well 








AUTOMOBILE DISTRIBUTION 25 


as our program of dualing our car lines in small-town dealerships, are well 
underway. Independently of these programs, we have also effected mutually 
satisfactory terminations of selling agreements of some dealers where such action 
was in the best interests of all concerned, including other dealers. In these 
transactions, the corporation has incurred substantial expenditures in the acqui- 
sition of buildings, leases, and inventories. 

Considering all of the foregoing and despite economic conditions, the unsound 
practices which still exist in the industry, and the problems involved in remedy- 
ing these situations, I am sure that if each member of the industry, regardless of 
his function, will assume and discharge his responsibilities, our problems will 
disappear 

Very truly yours, 
H. H. Curtice. 

Senator Porrer. Who isthe next witness ? 

Mr. Kirxs. Mr. Fribley, past president of the association, Mr. 
Chairman. 

Senator Porrer. We are glad to have you here, Mr. Fribley. 

Mr. Fristey. (I would like to read my st itement, Mr. Chairman, 
and if you have any questions while I am reading or when I finish, I 
will be happy to try to answer you. 

Senator Porrer. You may proceed in any way you see fit. 


STATEMENT OF CARL E. FRIBLEY, CADILLAC-PONTIAC-GMC TRUCK 
DEALER 


Mr. Frey. Mr. Chairman and gentlemen of the committee, I am 
Carl E. Fribley, a Cadillac-Pontiac-GMC truck dealer in Norwich, 
N. Y., a small city in New York State with less than 10,000 total popu- 
lation. In 1931 during the midst of the depression, I became a dealer 
after spending 614 years with the Cadillac Motor Car Co. 

Since 1949 I have been on the NADA board of directors as director 
from New York State, and during 1956 I served as president of our 
national association. This morning I am speaking to you as an indi- 
vidual automobile dealer and in my capacity as a representative of 
NADA which is composed of approximately 25,000 franchised new 
car dealers throughout the United States. 

It has been my privilege and pleasure to appear before other 
Senate and House committees during the past 4 or 5 years. Today 
T find myself in a most peculiar situation. We are not asking for 
Government control or interference in our business, because any type 
of legislative control is distasteful to the more than 4 million ‘small- 
business men in this country, of which automobile dealers are an im- 
portant segment. Rather, I come here seeking the enactment of 
legislation ‘which will free our industry and forestall further possi- 
bility of Government interference. 

We have contacted the Department of Justice on numerous occa- 
sions in the past several years in our efforts to solve the problem which 
this bill is designed to correct. The Department has been most co- 
operative with our association, but has told us the only way this 
problem can be resolved is through legislation. 

Naturally, the Department is ‘compelled to render opinions in the 

light of their interpretation of present laws. 
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You will recall that at the time the President of the United States 
signed into law Public Law 1026, the dealers’ Good Faith or Day in 
Court Act, he stated: 

The legislation represents a serious congressional effort to deal with the abuses 
Congress found to exist. At best I believe it constitutes only a partial solution 


to the problem. 
However, in view of the findings of Congress on the special conditions in the 


automobile industry, which may be of a temporary nature, I am approving the 
bill. At the same time, I am directing the antitrust enforcement agencies of 
the Government to review the conditions in the industry which brought about 
the demand for the legislation, to determine whether they continue to exist, to 
study alternative or different solutions to the problem, and to make recom- 
mendations for appropriate action by the next Congress. 


Since the Department of Justice has not come forth with any recom- 
mendation in response to the President’s directive of 2 years ago, and 
because of the economic plight of our industry, we feel compelled to 
seek legislation which will untie the hands of the Department of 
Justice and permit the industry to solve its own economic problems 
within the family and without fear of legal action by the Government. 

Briefly, our objective is the reestablishment of a quality dealer 
program which helped make this industry so important to our national 
economy. 

Mr. Chairman, at this time I would like to put a brochure of what 
the quality dealer program consists of for the record, without taking 
your time to hear it. 

Senator Porrer. Without objection, that will be submitted as an 
exhibit. 

(The document referred to is as follows :) 


Wuat Is Equality oF COMPETITIVE OPPORTUNITY? 


ECO—Equality of competitive opportunity describes the situation that exists 
when dealers selling the same products and services in competition with each 
other are able to operate under ground rules that give every dealer an even 


break. 
HERE’S WHAT WE MEAN 


In today’s market a dealer with heavy investment and high overhead cannot 
compete successfully with another nearby dealer—handling the same make of 
car—who has a small investment and overhead. 


WITHOUT ECO WHAT HAPPENS? 


Inequality of competitive opportunity for the dealer with high investment and 
overhead leads to: 


Low profits 

Price cutting 

Over allowances 
Gimmick advertising 
Cross-selling 
Bootlegging 

Public distrust 


WHAT CREATES THIS INEQUALITY? 


Too many dealers in a market area. 

Stimulator dealers. 

Faulty distribution of new cars and trucks. 

Failure of factory to enforce specific requirements on an equitable basis. 
Failure of manufacturers and dealers to recognize changes in local market 


conditions. 


— 
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Desire for volume at all costs. 
Price selling with little or no service. 
Dealers say that all of these factors contribute to inequality. 


HOW CAN WE HAVE ECO? 


By building a fence around each dealer (territory security)? No. 

By a system of penalties which will discourage a dealer from selling in a cer- 
tain place where he can find a willing customer? No. 

By Government regulation or intervention? Of a sort, perhaps, but who wants 
a two-edged sword? 

There is a more realistic way; one that is more in keeping with our American 
system of business. 

Every contest—every game—must have rules. Each man on a team must have 
a fair chance to win. All runners are required to toe the same mark; all race- 
horses have weight rules to give each a fair chance to win, and handicaps enable 
every golfer to compete with other players on an equal basis. Even so, every 
athlete is not a winner. Every horse does not capture the winner’s purse. Every 
golfer does not break par for the course. The best man wins, but all have a 
fighting chance under fair ground rules. That’s what dealers tell us they want. 
A fair chance to compete—ECO—equality of competitive opportunity. 


WHAT MUST THE RULES INCLUDE? 


ECO would provide— 

A code of standards containing clearcut easily understood ground rules to: 
1. Apply to all dealers handling the same make of car. 
2. Be enforced fairly, equitably and reasonably on all dealers. 

For example: What does a manufacturer mean when he requires that “dealer 
will maintain a place of business satisfactory as to appearance and location, 
and adequate in size and layout * * *,’’? 

What is meant by the requirement that “dealer shall provide satisfactory 
service’? 

What is “satisfactory”? 

What is “adequate”? 

The dealer must know in advance— 

What sales and service performance will be “satisfactory” in his market. 
What facilities are ‘‘adequate” for the volume of business he is expected 
to do. 

And these requirements must apply equitably to all dealers. 

To illustrate: Dealer A is a 300-car dealer in trading area X with facilities 
and capital requirements imposed by the manufacturer on that basis. Dealer B 
is a 500-car dealer in the same trading area with facilities and capital require- 
ments on that basis. Dealer A decides he will become a 500-car dealer and 
orders and sells new cars in that number. Most of the additional cars are sold 
in competition with dealer B in his trading area. 

Can dealer B compete successfully with dealer A? No. 

His costs are higher because he is set up as a higher volume dealer. 

His competitive opportunity is unequal. 


HOW WOULD ECO HELP IN THIS SITUATION ? 
With ECO— 
The dealer would choose to be a 300-car or a 500-car dealer. 
He would be required to be one or the other. 
With ECO— 
The manufacturer would do one of two things 
He would require dealer A to expand his facilities and increase his 
-apital investment on the basis of a 500-car deal ; or 
He would ship new cars to dealer A on the basis of a 300-car deal only. 
With ECO— 
30th dealer A and dealer B would be in comparable competitive positions 
because their costs of doing business would be comparable. Both would 
have to toe the same mark at the start of the race, but the better man 
(manager) would still win. 
Both dealers would have a year-round incentive plan tied directly to the 
specific requirements imposed by the manufacturer. The ECO plan would— 








ee 
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Reward dealer for continually performing “satisfactorily” in sales and 
service. 

Reward dealer for meeting facilities and capital requirements. 

Assure manufacturer of “satisfactory” representation in sales and service. 

Assure public of proper treatment. 

Further the quality dealer program. 

Above all—it would assure each dealer of ECO—equality of competitive oppor- 
tunity. 

Ground rules for the game would be spelled out. 

All participants would be required to follow the rules—or be disqualified. No 
more tea leaves planning. No more crystal ball gazing. No more trial and error. 
No more by guess-and-by-golly systems. 

Sound, specific, equitable standards or rules for all is what we must have. 
Isn’t this fair to all? We think so. We want competition. We need competi- 
tion. But we must have competition on a fair basis to all competitors. We must 
have equality of competitive opportunity. 

Quality dealer program: Quality dealers united for service and profit. Na- 
tional Automobile Dealers Association, 2000 K Street NW., Washington 6, D. C. 

Mr. Fristey. Now, I would like to take a few minutes to give you 
some background. 

The automobile is unlike any other commodity. It is unlike any 
other commodity because of the mandatory continuing service require- 
ments of the product after delivery. It is unlike any other com- 
modity because of its complete mobility. 

This mobility early caused the development of service stations in 
every village and crossroads in these United States. Many of you men 
are old enough to remember the model T Ford, and the nationwide 
accessibility of parts and service guaranteeing its continuous perform- 
ance. The late Mr. Henry Ford is justly “credited with the rapid 
development of automobile ownership in this country because of the 
universal accessibility of service for his product, as well as being priced 
for a volume market. 

Second, no one questions today the essentiality of the automobile 
to our dynamic national economy. Forty-two years ago, during 
World War I, the automobile was taxed as a luxur ¥, % Infortunately, , 
this tax still remains, but the automobile has long since left the luxury 
status and has become vital to our way of life. This essentiality was 
proven beyond a doubt during World War IT when war plants mush- 
roomed up in the corn fields thr oughout America. 

Only through the medium of “the motor vehicle were we able to 
transport workers to and from these war plants. Many competent 
observers have said that the war was won by outproducing the enemy, 
and if that be so, then the automobile dealer and the automobile 
mechanic of America are truly among the unsung heroes of World 
War II. 

The necessity of adequate service facilities is more important today 
than ever before because of the rapid technological advances in the 
industry. Modern design with high compression engines, power 
applications, and all the other fine engineering impr ovements de- 
veloped by our manufacturers, have long since eliminated the “pliers 
and screwdriver mechanic,” who was able to fix your prewar auto- 
mobile. 

Senator Porrer. Are most of your mechanics factory trained today ? 

Mr. Frretry. Yes; I am going to develop that in just a moment, 
Mr. Chairman. 

Adequate, permanent facilities, complete stocks of parts, modern 
equipment for analysis and correction, and competent technical per- 
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sonnel who must continually be sent to factory training centers are 
the pattern for today’s franchised dealer’s service operation. 

A good service organization cannot be built overnight. If you are 
a dealer you cannot decide today to double, treble, or quadruple your 
service operation and have the job done next week, next month, or 
even next year. Good service organizations demand teamwork of 
the highest order and cannot be created by a wave of the hand. It 
takes years to assemble trained men, costly equipment, and facilities 
to provide satisfactory service to the modern automobile and earn 
public acceptance and confidence. 

In a survey sponsored by NADA and conducted among the mem- 
bership of the General Federation of Women’s Clubs, totaling over 
11 million what I call Family Purchasing Agents and/or Vice Presi- 
dents in Charge of Finance, 77 percent said their next family car 
would be bought from the same dealer. The reason given by 65 per- 
cent was that they had confidence in the character of their dealer; 52 
percent said that good service after the sale was why they would 
go back to the same dealer. So you can see that good service is of 
the utmost importance to the buying public. 

This basic requirement for nationwide service facilities is very 
similar to the standby power facilities and standby water services 
offered by utilities all over this country. It is similar to a fire de- 
partment which spends a minute percentage of its time fighting fires, 
but 100 percent of its time being ready on call to protect our homes 
and industries from destruction. You can carry this analogy even 
farther and take in our great national defense organizations. The 
important point to remember is that the cost of these standby facili- 
ties is included in utility rates or taxes, and we as American citizens 
are ready, willing, and able to pay for these protective services. 

So, too, the dealer must be compensated for his investment in 
adequate and permanent buildings, modern equipment, large stocks 
of genuine factory parts, and constantly trained manpower, all of 
which make him better able to protect the safety of the public on 
the streets and highways of America. 

It is economically unfeasible and impossible for anyone other than 
a franchised new-car dealer to provide these services and the trained 
personnel to perform them. The average gas station or independent 
garage with 1 or 2 employees cannot afford to send his men to 5 or 
10 different factory schools in order to become proficient in each line 
of cars. Only the dealer who concentrates on one line of automobiles 
can afford to train his men, buy the special equipment, and maintain 
a heavy inventory of spare parts and accessories. 

This specialized service is of the utmost importance to the safety 
and welfare of over 67 million motor vehicle owners. 

Because of the importance of the conditions outlined previously, I 
feel very strongly that S. 3865, if enacted immediately, would give 
the manufacturers the right to correct present unhealthy conditions 
and build a strong quality dealer service organization tailored to meet 
present-day public needs. This bill would permit manufacturers to 
compensate dealers for adequate service facilities on new cars sold 
and delivered in their own normal sales area. No compensation would 
be paid by the manufacturers on cars sold and delivered by the dealer 
outside his normal marketing area. 

28940—58——3 
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The old — of territory security which was the cornerstone of 
the quality dealer program originated and developed by W. E. Holler 
of Chevrolet with the enthusiastic support of that eat industrial 
statesman, Alfred P. Sloan, Jr., then president of General Motors, 
led the industry out of the great depression. Retail distribution of 
automobiles was developed into a hard-hitting scientific operation. 
In 1938, Mr. Sloan made this statement : 

Any group of dealers within any area must operate under a plan that, in a 
reasonable way and without prejudicing the position of the customer as to 
where he should trade, or when, or how, serves to confine the trading within 
the area. It is to the interest of both the customer and the dealer. It makes 
possible the quality dealer. It insures stability. 

The territory-security plan developed then served the industry in 
good stead until the fall of 1949. At that time the manufacturers 
in re-signing franchise agreements for 1950 removed this provision. 
They explained this action by saying they felt there was a possibility 
this provision in the franchise could be attacked under the antitrust 
laws. Since that time, there has never been a direct case resolving the 
matter of territory security. The then Attorney General of the 
United States, J. Howard McGrath, while addressing the national 
convention of the National Automobile Dealers Association at At- 
lantic City, intimated that such arrangements “may be” in violation 
of the law. 

Therefore, the Department of Justice never felt able to give the 
manufacturers the right to reinstate this provision in dealer fran- 
chises despite repeated requests by both segments of the industry. 

Gentlemen, S. 3865 is a new approach to the problem and is com- 
pletely different from the old type of territory-security provision in 
the franchise. Under the old plan, the dealer who sold a car out of his 
area was forced to pay an infringement penalty to the dealer into 
whose territory the car was sold. In a sense, this practice restricted 
the public’s right to buy where, when, and from whom they chose. 

nder S. 3865 the customer retains this important freedom of 
choice, as the selling dealer pays no penalty and the dealer into whose 
territory the car was sold receives no reward. ‘This bill simply gives 
the manufacturers the right—without fear of punitive Government 
action—to additionally compensate a dealer if he so elects for main- 
taining proper and adequate service facilities commensurate with the 
size of his area of responsibilities. 

This compensation would be a service bonus on every car sold by 
the dealer in his own area of responsibility. On cars sold by the 
dealer outside his area of responsibility he would not penalized, nor 
would he be paid the service bonus. There is no question in the 
minds of dealers throughout this country, that this arrangement, if 
elected by the manufacturer, would and could be made without 
increasing the cost to the public. 

The impact of S. 3865 on our industry would be tremendous, which 
under normal conditions employs 1 out of every 7 workers in America. 
Read the economic indexes this year. The records show what hap- 
pens to our national economy when the great automobile industry is 
operating at 70 or 75 percent of capacity. Gentlemen, this bill will 
contribute to the stabilization of our industry. Too many well- 
capitalized and organized veteran dealers with excellent service facil- 
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ities have voluntarily liquidated their operations and the service 
capacity of the retail dealers of America has been seriously weakened 
at the same time. 

This bill, if enacted, and put into effect by the manufacturers, 
would also enable the dealers to build strong, aggressive sales organ- 
izations. The decline in effectiveness of retail selling organizations 
started in 1950 when the manufacturers removed the previously men- 
tioned territory security provisions from their franchises. Retail 
sales techniques deteriorated, because the dealer and salesman were 
no longer able to develop their own territory on a hard-hitting scien- 
tific basis. Removal of the territorial security provisions opened the 
gates to the unscrupulous “wheel and deal” operator—the false and 
misleading advertiser, and the “price packer.” 

Retail salesmen are at a premium in every retail business today. 
The automobile business is no exception. Without competent sales 
personnel a dealer cannot satisfactorily develop his market area, 
and the manufacturers will not be able to build cars in profitable 
volume. Until this condition is corrected, we cannot look forward to 
any significant improveemnt in retail selling. 

This bill, above all else, will protect the public investment in essen- 
tial transportation. Private investment in essential transportation is 
the backbone of the Nation’s safety and defense. Let me give you 
a few figures. 

In these United States we have a little over 3 million square miles, 
and the U. S. S. R. has over 7,877,000 square miles, a land mass area 
substantially 2.6 times as large as the continental United States. 
But in 1956—the last year for which complete figures are available— 
the United States had 65,212,510 motor vehicles—passenger cars, 
trucks, and buses—and at the end of the same year the U. S. S. R. 
had only 3,130,000 motor vehicles of the same classifications. In 
other words, gentlemen, we have 21 times as many motor vehicles, 
despite the fact that Russia is nearly 3 times as large in total area. 

At the end of 1956, our highway mileage was 3,045,000 and the 
U.S.S. R.’s was 1,682,000. One more figure: Our population at the 
end of 1956 was 168,914,000 and the U. S. S. R.’s was 200,200,000. 
Simply, we had 1 motor vehicle for every 2.5 persons in this country. 
Russia had 1 vehicle for every 64 persons living in the U. S. S. R. 

What does this mean? To my mind, it means that we have access 
to a weapon which is not secret, but which is exclusive. We have ade- 
quate transportation as compared to a large land mass with inadequate 
transportation. Our World War II record, previously mentioned, 
proved the value of our transportation system to the Nation’s safety 
and defense. 

The most important and unique quality of our great national asset 
of over 65 million motor vehicles is, that it is self-sustaining and the 
end product of our free and competitive enterprise system. Not one 
penny of Government money has ever been put into the retail auto- 
mobile business in the form of subsidy or aid. But on the other hand, 
billions of dollars have been taken from this industry every year by 
the Federal and State governments in the form of taxes. 

By constant annual increase in the number of motor vehicles in 
operation and thereby holding or reducing the average age of all 
vehicles, the retail dealers of America have built a strong weapon for 
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our Nation’s safety and defense—and it has not cost the Government 
one penny. 

Through the sale of 5 million to 6 million new cars per year and the 
concomitant sale of 10 million to 12 million used cars per year, which 
further results in junking or removing from the highways 3 million to 
4 million of the oldest cars per year, depreciation and obsolescence 
which is normal to all industries is automatically handled. That is 
the free and competitive enterprise system at its best, and the great 
contribution by the retail automobile industry to our economy. 

I have been told by competent observers that it will be many decades 
or even a century before Russia can or will duplicate this great trans- 

rtation asset, because of their low standard of living and lack of 

ighways. It would be sheer folly for the Government of Russia to 
produce great quantities of automobiles, trucks, and buses because 
without highways and service stations it would be a complete waste of 
money. 

In Sukaiiasn S. 3865 is most important for the reasons I have en- 
deavored to outline. Permit me to point out that the automobile in- 
dustry is the cornerstone of our Nation’s economy. The enactment 
of S. 3865 will make it possible for the manufacturers, if they so elect, 
to compensate dealers for the maintenance of adequate service facili- 
ties, which operation is the keystone to a healthy and expanding auto- 
mobile industry. 

You may think I am overemphasizing the importance of a one-page 

iece of legislation, but if I may make a historical analogy, gentlemen, 
it was the loss of a single nail that lost the shoe of the horse that car- 
ried the king who lost the battle that lost the empire. We do not 
wish to jeopardize the retail segment of the great automobile industry 
which is the lifeblood of our Nation’s healthy economic well-being. 
S. 3865 will help preserve, protect, and nurture its continuing stature 
as our No. 1 industry. 

I thank you. 

Senator Porrer. I appreciate your very thoughtful statement. 

Isn’t it true that a vast majority of your automobile dealers lose 
money on the “back end”—the service department ? 

Mr. Frietey. Yes, that is substantially true. 

Senator Porrrer. And one of the economic problems many of the 
dealers face today is that they have to maintain this very expensive 
service; and when they have economic decline as you have had for 
the last several months, that can make the difference between whether 
a man stays in business or goes out of business. 

Mr. Fristey. Mr. Chairman, that is correct. On that point, it is 
pretty hard—possibly Senator Lausche and Senator Schoeppel have 
gone back to those days of the model T Ford when you used to be able 
to fix them with a pair of pliers, or a hairpin or a wad of chewing 
gum. Starting in about 1949 in this industry, less than 10 years ago, 
when we came into high-compression engines, power brakes, power 
steering, air conditioning, all of these power applications, we have a 
different kind of automobile, and for those of us who have been in 
this business a long time, it has come home to us so rapidly, because 
when we run into problems maybe we were not able to correct because 
when we chased the thing back, maybe this particular mechanic who 
was working on that job hadn’t been sent away to the factory train- 
img center, and if he doesn’t have that training, he can’t fix it. 
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In my little organization of less than 30 people, and where I have 
maybe 10 or 11 actively engaged in mechanical and body work, it costs 
me between $3,000 and $4,500 each year to send those men out to a 
training center in Buffalo, just so I can service my folks. 

Senator Porrer. And it is a continuing program because when new 
models come out 

Mr. Fristey. Those fellows in Dearborn and Detroit are drawing 
up new stuff and producing it. This year we have air suspension, 
and that was a new one to figure out. I don’t know what it will be 
next year. 

You are always going to have those things, but unfortunately we 
have the product into the stage where without that service it is 
absolutely useless. 

A customer of mine with an air suspension automobile down in 
Pinehurst, and who can’t get an air suspension fixed down there, can 
call me in Norwich, N. Y. and I could hear him without getting on 
the telephone. You have just got to take care of those folks. 

You have to have this training pretty much across the country so 
the Senator can drive from here to Kansas and feel that he is perfectly 
safe all the way along the road with service. 

Senator Porrer. Senator Bible, have you any questions ? 

Senator Bree. I only had one, Mr. Chairman, and that is directed 
to your printed statement—the second paragraph on page 8, Mr. 
Fribley, the last sentence where you say—talking about service 
bonuses—“compensation would be a service bonus on every car sold by 
the dealer in his own area of responsibility." On cars sold by the 
dealer outside his area of responsibility, he would not be penalized. 
There is no question in the minds of dealers throughout this country, 
nor would he be paid the service bonus that this arrangement, if 
elected by the manufacturer, would and could be made without in- 
creasing the cost to the public.” 

Mr. Fristey. Yes, sir. 

Senator Brie. How do you arrive at that conclusion? If you are 
going to give dealers a service bonus, don’t they actually pass that on 
to the purchaser of the automobile ¢ 

Mr. Fristey. No; I think the key to your question is how—let me 
see if I interpret it right—how can you do this thing by paying a 
bonus and not increasing the cost of the car? 

Senator Bisie. That is what I am asking. 

Mr. Fristey. Well, I think the evidence that has been sub- 
mitted 

Senator Brste. I am sorry I missed the first part of your state- 
ment. 

Mr. Frietey. As a matter of fact, Senator, the documents that 
were put in would indicate that the normal pattern in the automobile 
industry is for used-car operation to be run at a tremendous loss, 
and by that I mean maybe losses as much as 6, 8, or 10 percent, and, 
in money, maybe as much as $300, or even $400, or more than that. 
That is a direct loss over the overtrading. 

Because there hasn’t been any stabilized price structure in this, if 
this Monroney bill becomes law, on the 1959 models the price is listed 
on automobiles, you will find a stabilization of the price situation, 
and because of the losses which dealers have been sustaining tra- 
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ditionally, if it should cost as much as $75 or $100 more on a service 
bonus, it could be very easily absorbed in the loss which they have 
already taken. 

Senator Brets. I am not sure I see what you mean. 

Senator Porrer. Most of the dealers today are not receiving the 
percentage commission on an automobile that has been considered 
normal. 

Mr. Fristey. That is correct, and then you have another situation. 
You have a situation where the public—the value of the public’s 
used cars has been depreciated by certain practices which, incidentally, 
have been eee within the past month, and I am talking about 
Government sales. That thing has depreciated and cost 4 million 
automobile owners in New York State a loss of maybe 25 average 
per car, on the value of their used car, just because of dumping of 
these cars. 

There have been all kinds of situation in there where the used-car 
market would be much stronger. I don’t think you need worry about 
the cost to the public, because I am sure we can hold it. Basically, I 
don’t know whether the manufacturers agree, but I can certainly get 
unanimity of opinion among the dealers and my colleagues behind 
me, I think to a man, would agree that our basic problem is these cars 
are priced too high—too high. You can talk about any other reasons 
you want to, but they are pretty high priced. 

Senator Porrer. Senator Schoeppel. 

Senator Scnorrrsy. I appreciate hearing your testimony, on what 
vou are trying to do and what you could do under this measure, but 

am glad to hear you say there are other factors besides the eco- 
nomic factors that have come into this picture, such as mentioned by 
Senator Bible. You hear people all over the country saying that 
the automobile manufacturers are starting to price themselves out of 
the market. There isn’t any question about it, when we see these 
eee of newer and small, and many say, better built, auto- 
mobiles—— 

Mr. Frietey. I agree with you. 

Senator ScHorpret. —that are on the roads of all of the cities, com- 
ing in by the hundreds of thousands, and we are going to get more of 
them, I can readily understand there is some alarm in the automobile 
industry as a result of it. 

That brings me to your statement here where you say, on page 9, 
where the economy and the industry are operating at 70 to 75 percent 
of capacity; I think the prices that have been charged and the loading 
down has caused the public to revolt somewhat, and it is likely to 
continue. 

Now, you talk about your authorized dealers and the way they 
handle some of these cars—I am hearing complaints all over the 
country. I sat through some of these other ee and I didn’t 
think so much about it until I had been the victim at least three times. 

You take an automobile by an accredited dealer, in the General 
Motors line that I happen to be driving now, by golly you get out here 
400 miles, and your windshield wiping mechanism goes haywire, on a 
new car, less than 2,000 miles, or less than a thousand miles on it, and 
then something goes wrong with your speedometer, and you kind of 
wonder what kind of an article they are turning out with these factory- 


e. “Se ee are a 


AUTOMOBILE DISTRIBUTION 35 


trained experts that are supposed to put these automobiles out, so it is 
well maybe to stress more competence on the part of the recognized 
agencies and recognized dealers along that line because a lot of people 
get to thinking that is a lot of hooey. 

I want to ask you one question here. There is one thing that has 
been drawn to my attention, and I don’t know whether it is coming or 
not. The grocery store has moved off the main street and gone out to 
the big marketing centers. I heard an expression late last year to the 
effect that the next thing that is coming in the automotive field is that 
they are going to have in some of these key centers a great big massive 
place where all types of automobiles can be brought in with skilled 
mechanics and quick service arrangements for all makes of auto- 
mobiles. 

Well, now, how is that going to affect you, if that comes ? 

Mr. Fristey. That will be the day. When that comes, I want to be 
here to see that one. When you can get people to drive out to a major 
center for their automotive service, then I don’t know the American 

ublic. I live in a little town of 10,000 people, and we have trouble 

ecause we haven’t got a parking lot within a block and a half of the 
center of town. They want to drive right up in front of things, and 
I believe that is true. People don’t mind going out to pick up some 
groceries, and things. I make the point here the mandatory continu- 
ing service is what makes this automobile different than $25 worth of 
groceries, and its mobility, but to get people to drive out. What are 
they going to do for 3 hours—are they going to have a little golf 
course for them to play with and have fun while their car is serviced ? 
I think that is somebody’s dream after 6 o’clock at night. I have heard 
it kicked around. 

Senator Porrer. That is called a supermarket idea of retailing 
automobiles. 

Mr. Fristey. I would like to make a point to the Senator. You 
know, dealers are at the end of the assembly line. The cars are built 
and shipped to us, and they are then inspected, and then we have to 
try to make them run, and | want to tell you that the automobiles that 
we are getting—and I represent some of the finest franchises in General 
Motors, and I speak specifically of Cadillac, but even Cadillae’s quality, 
compared to what it was prewar, is not there. The answer is all at the 
end of the line, inspection line. We have to take those cars and try to 
get them in shape. We used to service a car before the war in 3 to 
4hours. Then we take a half a day toa day and polish it. We are now 
spending 1 to 114 days servicing that automobile, and then add another 
day on top of it, because we don’t dare put that car out. 

When you have those kind of things happen to you, how are we going 
to take care of that unless we have dealers who are interested in service, 
who are being compensated for having trained men, and have the 
parts and facilities, if we are going to get that kind of end product 
out of Detroit and Dearborn, and I don’t see, under the present setup, 
how they are going to change that thing. 

Senator Scuorrret. I sympathize with you, and I think you have a 
valid point that goes back to the manufacturer of this product, and 
the type of labor and the type of inspection, or lack of it, out there, 
with the result that an ostensibly finished article is condemning a lot 
of you fellows on the end of the line. 
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Mr. Fristey. That is correct; we are on the firing line. They shoot 
at us. 

Senator Porrer. Senator Lausche. 

Senator Lauscue. I havea question or two. It is my understanding 
that the primary purpose in your urging the adoption of this bill is to 
establish regional security of dealers ; is that correct ? 

Mr. Fristey. No; I wouldn’t say so. I think our primary purpose, 
sir, and it was in the first part of my statement, is to set up a quality 
dealer organization, as we used to have. 

Senator Lauscue. And isn’t it true that you feel that the only way 
you can set up quality service is by establishing regional security. 

Mr. Frietey. When you say “regional,” you mean in the sense of 
the territory, a geographical area ? 

Senator Lauscue. Right. Now, then, you have used different terms 
on page 8, which, I think, is the substance of this discussion of the 
bill. You used the terms “reward,” “penalty,” and “service bonus.” 

Mr. Fristey. Yes. 

Senator Lauscue. I take it, separate and apart from the words “pen- 
alty” and “service bonus,” you have the dealer’s profit; is that correct? 

Mr. Fristey. At the moment, sir, it is eight-tenths of 1 percent in 
the red. 

Senator Lauscuer. But the term “service bonus reward” has noth- 
ing to do with what would, normally, be a dealer’s profit / 

r. Fristey. No. 

Senator Lauscne. You buy the car asa dealer. 

Mr. Fristey. That is correct. 

Senator Lauscue. And then you contemplate selling it at a profit. 

Mr. Fristey. That is right. 

Senator Lauscuer. Now, when you say that you suffer loss in the sale 
of secondhand cars, you really mean that you don’t make as big a profit 
as you would if the secondhand car was not involved. 

{r. Fristey. No, sir; let me try to clarify that. If you go in to 
buy a suit of clothes, the merchant makes a profit on the suit of clothes. 
But, when you buy an automobile, if you turn in a used car, you don’t 
make a profit on the new car until you have sold the used car. 

In other words, it is a complete transaction. You have to sell the 
used car, then the one that comes in on that. It is the end of the line 
of the new- and used-car departments, together, that shows whether 
you make a profit. I don’t quite get-—— 

Senator Lauscur. When you buy a used car, and you say you suffer 
7 saery | is it because you finally sell the used car for less than you pay 

or it! 

Mr. Frretey. Yes; because, in order to sell the new car, you had to 
offer to allow so much on the used car. 

Senator Lauscue. But the net result is that, when you take in a used 
car as a part of the compensation and, subsequently, sell the used car 
at a less amount than you took it in for, you reduce your profit that you 
would have made if the used car was not involved. 

Mr. Frretey. That is right. 

Senator Lauscue. In any event, the subject of profit on the sale of 
the new car is now within your definition of the use of a reward, in 
mentioning reward or service bonus. 


- | 


AUTOMOBILE DISTRIBUTION 37 


Mr. Fristey. We are talking about an entirely different situation. 

Senator Lauscue. Now, then, the profit that you make in the sale 
of your car would continue as it is in existence now. 

Mr. Fristey. And which a later witness will show you, Senator. 

Senator Lauscue. Secondly, in addition to that profit to which you 
are legitimately entitled, you will have what is known as the service 
bonus. 

Mr. Fristey. That is correct. 

Senator Lauscue. Now, you say under the old plan—and I am read- 
ing from page 8— 
the dealer who sold a car out of his area was forced to pay an infringement 
penalty to the dealer into whose territory the car was sold. 

He was required to pay a penalty because he violated the objective of 
trying to maintain territorial security. 

How large was that penalty ? 

Mr. Fristry. I think the testimony indicated it was from $35 to 
$150, depending upon the lines. 

Senator Lauscue. In substance, this type of statement would fit that 
incident. You, Mr. X, a dealer, sold a car to a customer who did 
not live within your territory. In that respect, you violated the 
rights of the dealer in whose territory the customer lived. 

Mr. Fristey. That is right. 

Senator Lauscne. And you, therefore, must pay him a penalty. 

Mr. Fristey. That is right. 

Senator Lauscne. Then I am correct that your objective was to 
maintain territorial security. 

Mr. Frierey. That was the old provision, sir; yes, sir. But that is 
not our present situation; you understand that. 

Senator Lauscue. Now, then, why did you want to keep a customer 
in territory Y from buying a car from a dealer i in territory X? 

Mr. Fristey. Well, my “collegue who is following me has outlined 
the development of the franchise system. Now, I will answer you 
quickly, sir. The point was that, when this industry started 50 years 
ago and we had bicycle shops and livery stables that were the nucleus 
of the automobile dealers of today, it was necessary for the manu- 
facturer to say to a gentleman, “If you will put $50 or $100”—or 
whatever the amount of money was—‘into this thing, we will give 
you a certain amount of territory.” There were so many automobiles 
there, and that was the inducement to get him to build up, and that 
is the genesis of our distribution system. 

Senator Lauscue. Now, then, what would motivate a petson, let’s 
say, in territory X to go into territory Y to buy an automobile? 

Mr. Fristey. Why would he want to? 

Senator Lauscue. Yes. 

Mr. Fristey. Well, there are a number of reasons. I have run a 
business for 27 years that has been of the highest caliber, and you know 
there are a few people in Norwich that don’t like me and for that rea- 
son might want to go to Binghamton, Syracuse, or Utica to buy an 
automobile. I think that is human nature. It could also be price, it 
could be a number of reasons, sir. 

Senator Lauscue. That is, it could be that he felt that he could get 
a better deal in territory Y ? 

Mr. Fristey. Exactly. 
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Senator Lauscue. Now, if this bill is passed, the buyer could go into 
any territory he pleased. 

r. Fristey. That is correct. 

Senator Lauscue. But if he bought a car in a territory in which he 
didn’t live, that dealer would suffer the loss of what would be called 
a service bonus. 

Mr. Fristey. Because he wouldn’t have to give the man any service, 
and he could be operating out of a quonset hut, he could be operating 
out of a tent and Me wouldn’t have to give any service, therefore why 
should he have any service bonus from the manufacturer ? 

Senator Lauscure. When the manufacturers decided to eliminate 
this regional or territorial provision, they did so under the fear that 
they might be violating the antitrust laws because they, in effect, 
deprived the customer of the potential advantage that he might gain 
in being able to shop around. 

Mr. Deanee. No, sir; I don’t believe that was exactly it, because 
the reference of Chairman Gwynne of the Federal Trade Commission, 
and this reference I gave of Mr. Sloan, back in 1938, was when the 
Trade Commission investigated this industry. They found nothing 
wrong with the territory security at that time, and the records show 
absolutely a clean bill of health. 

Now, what changed between 1938 and 1949 when they changed? 
We only know what the manufacturer tells us. Sometimes it is like 
your wife telling you why she wants to do something, it may not be the 
real reason, but at least that is what we were told, and I think there 
was enough in the air. I have heard this Standard Oil decision of 
1949 in California kicked around which had absolutely nothing to do 
with the automobile business. I have heard a lot of reasons from the 
manufacturers why, but all of a sudden, whoom, they took the thing 
out and that is it. That is when the trouble started. 

Senator Lauscne. Was an antitrust lawsuit brought on it? 

Mr. Fristey. Never. 

Senator Lauscur. Were the manufacturers fearful that an antitrust 
suit would be brought ? 

Mr. Fristey. I don’t know. 

Senator Lauscue. I think your statement indicated that. 

Mr. Frisiey. That is what they told us. I always believe a man 
until he is proved different. 

Senator Lauscur. You did testify that they went to the Attorney 
General and asked him—— 

Mr. Frretey. In recent years, in the last couple of years, both seg- 
ments of the industry have discussed this with the Department. 

Senator Lauscne. And he said the only way you can cure the diffi- 
7 is by legislative action. 

r. Frretey. He said we can’t interpret, we don’t know, there has 
never been a direct law on this. You could clear it up by legislation. 

Senator Bratz. Who said that? 

Mr. Fristey. The Attorney General. 

Senator Lauscue. Now, I get down to the last sentence mentioned 
by Senator Bible. You state that there is no question in the minds of 
dealers throughout this country that this arrangement, if elected by 
the manufacturer, would and could be made without increasing the cost 
to the public. 
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Mr. Fristey. That is correct. 

Senator Lauscur. Well, wouldn’t it, in effect, obviate the possi- 
bility of a prospective buyer getting a better deal in a territory in 
which he didn’t live than in the one in which he did live? 

Mr. Fristey. No; I don’t think so. You see, the matter of getting 
a deal, Senator, it depends on the kind of an establishment a dealer 
runs, if he has adequate service facilities, large stocks of parts, well- 
trained men, he is running a high-grade place, his costs are going to be 
comparable. 

Now, the fellow that doesn’t have that equipment can easily give a 
customer out of his territory a deal that would offset the service bonus. 
That isn’t important. 

Another point on why it wouldn’t cost—and I forgot, this is really 
more pointed to Senator Bible’s remark—why it wouldn’t cost any 
more, or the public won’t pay more, already for many years we have 
had what we call in the trade cleanup bonuses, build-out bonuses, 
where millions of dollars are spent by the manufacturers in the last 
few months of the model year as subsidies and bonuses to dealers in 
order to move the last couple of months production on which their 
profit, of course, is tremendous because their costs have been absorbed 
and that last 100,000 or 200,000 is very profitable and they give the 
dealer that type of bonus. If all those costs were handed out together, 
you would find it wouldn’t cost the public any more. 

Senator Lauscue. Just 1 or 2 more questions. 

If this bill is passed, and service bonuses are allowed when a dealer 
confines his sales to buyers in his territory, and the bonus is disallowed 
when he sells to one outside of his territory, won’t that result in lim- 
iting the number of sellers to which a buyer could go and obtain a 
better competitive deal ? 

Mr. Fristey. No; I don’t think so, Senator. There is nothing as 
competitive as a retail automobile business, if you have been reading 
the ads and listening to television. There is always going to be com- 
petition in this business, and I don’t think it is going to limit the 
number of buyers. I think this will help dealers to build up a stronger 
and more solid service organization for the good of the country, which 
is pretty important. 

I think those are high-level things that are more important than the 
few dollars that we are talking about. If this industry is important 
to the economy, it if is important to our safety and defense, I think 
those are considerations we have to take out as to whether this will 
infringe, because I don’t think it will. 

Senator Lauscue. Let’s assume the objective is laudable. You still 
can’t ignore the desirability of having the highest competitive—the 
highest competition in the market for the good not only of dealers, 
but also the public. 

Mr. Fristey. As long as General Motors, Ford, and Chrysler and 
two other manufacturers in the field, as long as you have 38,000 car 
dealers, and a number of thousands of used-car dealers, you are going 
to have competition. I don’t think you are going to get rid of com- 
petition. 

Senator Lauscue. Now, what about opposition? Is there any op- 
position being expressed to this by dealers other than the type of your- 
selves, or by any segment of the economy ? 
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Mr. Freier. Yes. 

Senator Lauscue. I haven’t heard of it, and would just like to know 
to get the picture. Where does the opposition come from ? 

r. Fristey. The hearings are just starting, and certainly I am in 
no position to comment on that. 
nator Porrer. I can tell the Senator that there will be some wit- 

nesses, probably tomorrow, who will be in opopsition to the bill. 

Senator Lauscue. Well, all right. The only way you can get a 
clear picture is by hearing both sides of the argument, and I Snow 
nothing or knew nothing about this until I heard you two men today. 

Mr. Fristey. Well, Senator, I have a feeling that you will hear the 
other side of it all right. 

Senator Brstez. Might I ask one further question? I don’t know 
whether you commented on this or not. Has this particular problem 
of service bonus been discussed with the manufacturers and 
distributors ? 

Mr. Fristey. Yes. 

Senator Brste. With what effect—none, and that is why you are 
asking for legislation ¢ 

Mr. Fristey. The effect has been—“we can’t do anything; our hands 
are tied.” 

Senator Brste. That is what the manufacturers tell us, based on 
the fear of antitrust litigation ? 

Mr. Frrevey. Yes; and that is a very severe thing. I don’t blame 
Mr. Curtis; he doesn’t want to go to jail. It isn’t just civil, they could 
wrap him up in good shape if they get off with that antitrust thing. 
I think they have been thoroughly honest in that position, that they 
can’t move until they get this area cleaned up. 

Senator Bree. i? it were not for fear of violating the antitrust 
laws, would they favor the idea of a service bonus ? 

Mr. Frietry. I am not going to speak for them. 

Senator Porrer. There will be representatives appearing before us. 

Mr. Fritey. I would like to comment to Senator Lausche that if 
this Monroney bill, S. 3500, if that becomes enacted it will go into 
effect in the 1959 models. I think you will see for the first time since 

rewar a stabilization in the price of automobiles which will be very 
hel ful and very wholesome to the economy. 

° Lavuscue. How do you think that will tend to stabilize 

rices 
, Mr. Frretry. Well, because I have a price that will be the same 
substantially all over the country. 

Senator Lauscue. That is, you feel that this marking of a price 
on the car will deter the dealer from making a bargain that might be 
helpful to the buyer? 

Mr. Frey. Oh, no, not a bit, sir; it will take the business out of 
the oriental bazaar. We have always had a “starting” price, and 
in the last few years you could go to 4 dealers in 1 town and get 4 
different “starting” prices, and the public wonders what has hap- 
pened on this thing, because of price packing. That is where the 
misleading advertising comes in; you price them up and give a thou- 
sand dollars off, and it doesn’t help Detroit or the individual or the 
dealer when you have a silly price structure. 
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Senator Lauscue. If there were 4 different prices, each 1 would 
probably be below what was supposed to be the market price. 

Mr. Fristey. That isn’t the way it has been, sir; it has been the 
other way around. 

Senator Lauscur. Do some ask for more? 

Mr. Fristey. Yes; they ask for about a thousand dollars more, and 
they have given a thousand dollars off, you see. 

Senator Brsix. Is that what you call price packing? 

Mr. Fristey. Yes, sir; that is what I call price packing; that is 
exactly what I call it. 

Senator Potrer. They put it on the price of the car, and take it off 
on the used car. 

Mr. Fristey. That is right, it makes good television advertising, 
you know. 

Senator Porrrer. Mr. Busby. 

Mr. Bussy. For the purpose of the record—on S. 3500, the so-called 
er bill—are you trying to say that there is some setting of 
price 

Mr. Frrstey. No; I said it would stabilize the price, because you 
won't get these wide variations with the price packer putting in $500. 
There won’t be any stabilization of price—within a few dollars, but 
it won’t have the wide fluctuations that it has had. 

Mr. Bussy. They won’t be able to advertise “$1,000 for any 
thing that you can drive in,” because they can’t pack the price of 
both the new and used car. 

Mr. Fristey. Because the price will be known to the public. 

Mr. Buspy. And the public will be benefited ¢ 

Mr. Frretey. The public will know what the price of an auto- 
mobile is, and that will be the greatest thing in tlie world to take care 
of that situation. 

Mr. Bussy. But there is no connection between that bill and the 
present bill, as such. 

Mr. Frretey. No; none at all. 

Senator Porrer. If there are no further questions, I appreciate your 
testimony. 

For the record, Senator Schoeppel had to leave to go to the Supreme 
Court. 

Senator Lauscue. Did your association initiate the bill on labeling 
prices ¢ 

Mr. Fristey. No, sir. 

Senator Porrer. Mr. Talbott. 

Mr. Talbott is past president and director, from Baltimore, Md. 
Mr. Talbott, we are delighted to have you here. You have a prepared 
statement, and you may proceed in any way you desire. 


STATEMENT OF FOSTER W. TALBOTT, FORD DEALER, 
BALTIMORE, MD. 


Mr. Tarzorr. Thank you, sir. 

If I may, I would like to read my statement. 

Mr. Chairman and gentlemen of the committee, my name is Foster 
W. Talbott. I am a Ford dealer in Baltimore, Md. The Talbott 
Motor Co., of which I am president, was established by my father in 
1919 and has been in continuous operation since that time. 
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Senator Porrer. That must have been one of the first dealerships ? 

Mr. Tarzorr. Well, it wasn’t long after that. ) 

I became actively associated in the business in 1930 and for the past 
28 years have been engaged in the sale of Ford Motor Co. products and . 
service in the city of Baltimore. : 

I am 1 of 9 Ford dealers in the city of Baltimore and 1 of 14 Ford 
dealers in the metropolitan Baltimore area. 

For the past 9 years I have served as the State director for the 
National Automobile Dealers Association, serving approximately 400 
franchised new-car dealers in the State of Maryland. 

For 2 consecutive years I served as chairman of NADA’s industry- 
relations committee. This committee is charged with the responsi- 
bility of devising plans and programs for the improvement of dealers’ 
relationships with their manufacturers and working with the manu- 
facturers in our efforts to resolve within our business family the 
problems confronting the industry. 

Hence, I feel particularly qualified to discuss with you some of the 
reasons we believe the enactment of S. 3865 to be vital to our industry 
at this time. 

Specifically, I would like to elaborate on some of the statements 
cael Mr. Fribley, and to point out why we feel that manufacturers 
of automobiles should be permitted to enter into the kind of busi- 
ness arrangements with their dealers which would be permissible with 
the enactment of this bill. 

To fully appreciate the present position of the franchised dealer, 
let me explain a little of the background of why the dealer system was 
adopted and maintained by the manufacturers for the distribution of 
their products and why that system is in jeopardy today. 

In the industry’s infancy, virtually all methods and systems of dis- 
tribution were tried by the factories, ranging from the appointment of 
agents in the field who took orders, to the chainstore merchandising of 
automobiles. At one stage in the industry’s development the factories 
attempted to operate their own wholesale and retail outlets but found 
that system to be unsatisfactory for many reasons. 

Experimentation and great deliberation marked the final decision 
to establish the franchised dealer system. In adopting this method of 
distribution the manufacturers gave recognition to their need for— 

B National representation ; 

2) A self-financed source of risk capital provided by the retailer, 
thus relieving the manufacturer of this financial burden ; 

(3) A wholesale market which would provide their necessary work- 
ing capital—immediate cash on the barrel head ; 

(4) Readily available service for the product ; 

(5) A substitute for the warehousing space and parts inventory 
normally provided by a manufacturer ; 

(6) Local identity inspiring confidence in the product and its 
maker; and 

(7) A system to accommodate the trade-in problem. 

in addition to these reasons, the manufacturers soon found. that 
mass production and the assembly line process requires substantial | 
and reliable local facilities and personnel to perfect the manufac- 
turer’s product before release of the product for public use. 
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Thus, a well-financed, properly equipped and locally respected 
dealer body was and is indispensable to a successful automobile 
manufacturer. 

The manufacturer’s needs with respect to the dealer and his daily 
business conduct find expression in the franchises under which we con- 
duct our daily business operations. These franchises set forth clearly 
and firmly our duties and responsibilities as dealers. 

For example, each dealer must maintain facilities, equipment and 
stocks to the “satisfaction” of the factory. We must maintain work- 
ing capital satisfactory to the manufacturer. We must “develop the 
sale of company products, and render service * * * to the satisfac- 
tion of the company” in the dealer’s locality. In other words, we are 
required to develop our sales and service in our area of responsibility 
as that area is determined by the factory. We must “employ adequate 
trained personnel * * * to the satisfaction of the company.” 

Having imposed these requirements, the manufacturer then reserves 
to himself the right to keep check on our performance under the fran- 
chise, to measure the success of our efforts in accordance with his own 
standards, and require changes when, in his judgment, such changes 
are essential to his success. 

Failure to live up to the manufacturer’s standards and to operate 
to his “satisfaction” in the development of our areas of responsibility 
can end in termination of our agreement. As one writer puts it: 

* * * When the dealer has committed his capital and entered the business, a 
power relationship unites manufacturer and dealer. It is then that a manu- 
facturer’s threat to cancel the franchise takes on meaning, for the dealer is no 
longer a free participant in a market process. He has committed himself deeply. 
His firm’s name is now associated with that of his manufacturer, and it is not 
easy to shift the capital he has invested in plant and equipment, let alone that 
invested in good will. (The Politics of Distribution, Palamountain, Harvard 
University, 1955, pp. 110-11.) 

In other words, the manufacturer is in the fortunate position of 
having available to him a captive market for his products, and thus 
does not have to contend with price competition in marketing his 
products. 

In recognition of his need for such retail outlets, and as a fair 
reward for the dealer’s investment in time and money required of the 
dealer under the franchise, the manufacturer established a pricing 
system under which opportunity was afforded for the dealer to per- 
form his functions satisfactorily for his manufacturer and customers. 

Originally the pricing structure adopted by the manufacturer con- 
templates these things : 

(1) A suggested or recommended retail or list price which the— 

(a) Manufacturer would advertise and publicize, which the 

(6) Manufacturer would encourage the public to recognize as the 
true value of the automobile, and which the 

(c) Manufacturer would encourage dealer to advertise and use as 
a retail selling price. 

(2) A discount from the retail or list price which was used by the 
manufacturer in arriving at wholesale price at which his products 
would be sold to dealers, and which was designed to provide the dealer 
with sufficient markup to cover fixed expenses and variable expenses, 
adequate return on required investment, and a reasonable profit neces- 
sary to sustain healthy retail operation. 
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The pricing structure further contemplated a competitive retail 
market in which this pricing structure was realistic and satisfactory 
to the manufacturer, the dealer, and the customer. 

It also contemplated: The minimum requirements the manufac- 
turer imposed upon the dealer with respect to the facilities to be pro- 
vided by the dealer, services to be performed by the dealer, the repre- 
sentation to be given by the dealer, and the operating capital to be 
maintained by dealer. 

In other words, the discount from the list price given a dealer 
anticipated a reasonable margin of profit, which contemplated ade- 

uate compensation for the facilities and services cmalond of him by 
the manufacturer as a necessary part of the manufacturing and mer- 
chandising function. 

But today it doesn’t work out that way because the discount from 
the list pricing structure is meaningless insofar as the dealer’s return 
is concerned. And why? First, there is no suggested retail price 
which the manufacturer advertises and publicizes, which educates the 
public as to the true value of the product, or which the dealer is encour- 
aged to use in selling. 

The margin represented by the discount is not available to the dealer 
because he is encouraged to concentrate on volume sales, regardless of 
profit ; because he is encouraged to sell at discount prices ; because he is 
encouraged to subsidize his retail sales of cars through retail sales of 
service and parts; because the public is encouraged through advertis- 
ing—national and local—to get a “deal”; because the dealer is encour- 
aged to give “deals” by overallowances on trade-ins and discount 
sellin of the new car; because the dealer is encouraged to take more 
cars than he can sell in his area of responsibility at a reasonable profit 
to himself; and because the well-established quality dealer is forced to 
compete with a “stimulator” or other dealers with low overhead, thus 
forcing a sacrifice of legitimate profits in the interest of volume sales. 

Today the dealer is encouraged and forced by competition to retail 
on a small margin—bearing no reasonable relationships to the original 
discount or markup—which does not adequately compensate him for 
the facilities provided and services required of him by the manu- 
facturer. 

The profit margin which has been held forth to the dealer as an 
inducement for his investment is in reality not available to the dealer 
in today’s market. Average profit figures produced by NADA’s busi- 
ness management department provide grim evidence of the profit 
squeeze the dealer is in and has been in for many years. 

I might mention that this refers to the two exhibits which have 
already been submitted. 

The following table shows that dealers’ profits before taxes 
plummeted radically in the years immediately following the disappear- 


ance of the seller’s market created by the Korean crisis and the tre- 
mendous unfilled customer demand following World War II. This 
same table shows that new-car production continued apace during 
that period and retail sales volume was high. 
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Dealer oper- 
ating profit 
Year |Registrations} Production (before 
| Federal 
income tax) 
iscspeniasnh alana dabenriclipaheachepinisiiadbboendia adie icicles 
Percent 
6, 326, 438 | 6, 658, 510 6.3 
5, 060, 903 5, 330, 594 4.9 
4, 158, 394 4, 337, 443 3.6 
5, 738, 989 6, 134, 823 2.2 
5, 535, 464 5, 508, 637 6 
7, 169, 908 7, 942, 123 1.7 
5, 955, 248 5, 801, 865 8 
inulbane anil nabioalinl ore 6, 115, 454 7 
1958 (ist quarter) _ POC Ra lek i dnglocauakboale 1, 534, 268 | 1, 238, 710 —.8 
i i 








It is our view that the necessary profit margin is not available to the 
dealer because of the lack of real correlation between realistic customer 
demand and production and because of the pricing system employed 
by the manufacturer. 

The real risks of price competition in our industry are borne by the 
dealers. The dealer is required to purchase at wholesale and sell at 
retail to satisfy desires and aims of the manufacturer, as to his volume 
and profits, regardless of the dealer’s own best interest as dictated by 
his own business judgment. In a normal buyer’s market the inevit- 
able result is a squeeze on the dealer. 

The dealer is encouraged by his manufacturer to sell in volume and 
sell for less, but to sell. Price competition and price concessions in 
the form of overallowances on trade-ins and discounts are promoted 
by the manufacturers, but they don’t share in this competition and 
these concessions in their prices to their dealers. 

To be fair, however, it should be pointed out that what might be 
considered as price concessions sometimes are made by the manufac- 
turers to their dealers to encourage the sale of new units but this to the 
manufacturer is “plus business.” I designated this as a “plus busi- 
ness” because these concessions are made to keep the factories operat- 
ing until model changeover time and also to permit the manufacturer 
to reap profits resulting from the production of additional units after 
the particular division has achieved its minimum profit goal for the 
model run. 

In actuality, however, the dealer has no assurance that he will be 
compensated ‘for providing the facilities and performing the services 

required of him by the manufacturer. 

Obviously, the requirements regarding facilities and services set 
forth in the franchise are necessary for the protection of the good will 
of the manufacturer and the good name of his products. Hence, the 
providing of the facilities and the performance of the services are of 
real value to the manufacturer. 

These facilities and services provided and rendered on the basis 
required by the manufacturer represent real costs to the dealer for 
which he must be compensated. If competitive conditions not of his 
own making deprive him of the opportunity to realize this compensa- 
tion in the retail price of his products, and since these requirements 
must be continued as a proper marketing function, his compensation 
must come from another source. 
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Under these circumstances, it is reasonable for the dealer to look to 
the manufacturer for such compensation, since the manufacturer is 
responsible for the costs incurred on his behalf. It is logical for the 
fm to look to the manufacturer to reassume the responsibilities 
which historically have been his. 

This bill merely paves the way for the assumption of this responsi- 
bility by the manufacturer and a reasonable and proportionate partici- 
pation by both manufacturer and dealer in the costs of a satisfactory 
and necessary distribution system. 

The plight of the retail automobile dealer is serious today. From 
1951 to 1957, while new car production increased 14.7 percent and new 
car registrations ana 18.2 percent, average dealer profits 
plummeted a little over 85 percent to a low of minus 0.8 percent for 
the first quarter of 1958. 

Not only have normal profits been squeezed out of his sales, but 
also at the same time his costs of doing business have risen radically. 
For example, the total expense per new unit retailed increased on 
the average 56 percent frem the first quarter of 1955 to the first 
quarter of 1958. 

Those figures are also shown in the information that has been 
submitted. 

This trend cannot continue. If the dealer is essential—-and I have 
shown that he is—something must be done now. 

The industry is anxious that this trend be reversed, in its own 
interest and in the interest of a healthy national economy. We are 
trying to work out its own salvation. NADA has made great strides 
in this effort. We have proposed a code of business standards for 
the industry. 

May that be included in the record, Mr. Chairman ? 

Senator Porrer. Yes. 

(The information is as follows :) 


STATEMENT OF ADVERTISING PRINCIPLES 
National Automobile Dealers Association, 2000 K Street, NW., Washington, D. C. 
PREFACE 


In December 1955, the National Automobile Dealers Association, cooperating 
with the Association of Better Business Bureaus, developed recommended stand- 
ards of practice for advertising and selling automobiles. 

These standards were approved by both the National Automobile Dealers Asso- 
ciation and the Association of Better Business Bureaus. 

The National Automobile Dealers Association recognizes that vast improve- 
ments have been made as a result of this joint action by NADA and the ABBB. 

At the same time, the National Automobile Dealers Association recognizes the 
need for further statements of advertising principles. 

Therefore, the advertising ethics committee of NADA, with the approval of 
the NADA executive committee, issues below this further statement constituting 
a supplement to its recommended standards of practice for advertising and 
selling automobiles, and in it sets forth what it believes to be basic advertising 
principles. 

These principles have been developed in a desire to be of service to the customer, 
the dealer, and the manufacturer. It is recognized that their specific applica- 
tion must be tested by time and experience—and may require subsequent modi- 
fication or amplification. It is hoped that all the parties affected will, in good 
faith, cooperate to the end that these practical, reasonable, and workable prin- 
ciples will be employed in the public interest. 
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PURPOSES 


NADA believes that advertising, as a whole, should not create a misleading 
impression even though any statement, illustration or device therein—separately 
considered—is literally truthful. Advertising should be accurate and clean, and 
should not be unfair, confusing, or deceiving to the public in any manner. 

It should be noted that these principles are not intended in any way to infringe 
upon the individual dealer’s right to sell or advertise his products at whatever 
prices he chooses. 

In the principles set forth below certain advertising practices are enumerated 
as contrary to the public interest and to the betterment of the automobile indus- 
try. These principles show not only specific instances of advertising considered 
in bad taste, unethical, misleading, false and deceptive but they also establish 
an “intent.” This “intent” would similarly condemn advertisements which, 
while they may be differently worded, carry the same types of public appeal. 


PRINCIPLES 


Exaggerated saving claims.—No advertisement should contain grotesque and 
exaggerated claims of alleged savings to the customer. The following are typical 
examples: 

“One Penny Profit” 

“One Dollar Profit” 

“Just Leave Us A Buck” 
“Profit Is No Motive” 

“Save Thousands of Dollars” 
“$10 Over Our Cost” 

“$50 Over Our Cost” 

“At Our Actual Cost” 

ete. 

“Must” sales.—No ads should state the “X’’ number of new vehieles which 
must or will be sold during a specific amount of time. 

Phrasing.—Ads containing such phrases as “largest volume,” “fantastic sav- 
ings,” “direct factory dealer,” should not be used. 

Distress selling.—Automobiles should not continually or frequently be adver- 
tised as distress merchandise. Terms such as “overstocked,” “need cash,” “stock 
reduction week,” “must be disposed of,” “warehouse clearance,” should not be 
used. 

Supermarket.—No new-car dealer should advertise “supermarket.” 

Term advertising —If a dealer advertises terms he should show the down- 
payment, the number and the amount of payments necessary to complete the 
transaction. 

Downpayment.—Where an advertisement calls for no payment before 45 days 
or longer, the ad should stipulate the amount of downpayment necessary to make 
the transaction—as an example,“No payments for 6 months,” should be clearly 
defined. 

Balloon note.—If the payments advertised in the finance deal have as a condi- 
tion of the deal a “balloon note,” it should be so stated in the advertisemeat. The 
advertising of a finance plan which includes a “balloon note” should state the 
amount of each monthly payment and the amount of the “balloon note” at the 
expiration of the monthly payments. 

Misleading terms.—The terms “No money down,” “No downpayment,” “No 
cash needed,” “$5 down,” or similar phrases should not be used if some other 
condition is required to purchase the car so advertised unless under such con- 
ditions, phrases such as “With trade-in,” “Cosigner required,” “Colateral re- 
quired,” “Will arrange loan through an authorized loan company,” or equally 
clear explanations quality the terms. These qualifications should be printed 
in 14-point type or larger or given equal prominence with the above phrases. 

Volume dealing.—No advertisement should imply that because of large sales 
volume a dealer is able to purchase new cars for less than another dealer selling 
the same make of car. 

Statement of cost—No advertisement should be run which offers cars at “$000 
over cost.” 

Giveaways.—No equipment, accessories, finance or insurance charges, trips or 
other items should be described as “free” or available at a price under whole- 
sale cost, if the advertised cars can be purchased at a discount or lesser price 
without such articles or gratuities. 
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Used cars.—No advertisement should be so worded to imply that a car is new 
when, in fact, it is a used car. 

Demonstration and executive cars.—Current models should be advertised only 
when they have been in service a reasonable length of time. These cars should 
not be used as “‘bait,’”’ and they should be available as and when advertised. 

Trade allowances.—When a trade allowance is quoted as an offer for a car 
of a specific year and make, and such trade allowances is dependent upon the 
model or condition of the car to be traded in, and the model of the car to be 
purchased, that fact should be plain and prominently stated in conjunction with 
the trade allowance offered. The use of phrases such as “Up to,” “As much 
as,” should not be considered an adequate explanation. 

Eye catching ads.—Advertisements for a particular car should not picture 
another model car as an “eye-catcher.” 

Factory tie-in—Cars should not be advertised in such a way as to imply that 
the dealer has any connection with the factory that other dealers handling the 
same make car do not have. 

Additional phraseology.—The following are set forth as additional examples 
of phraseology which, as generally used, are not in harmony with these 
principles : 


Best deal in town 

Costs no more at X Motor Co. 

Most fabulous deal in town 

Lowest prices 

Terrific savings 

Highest trades 

Top trades 

Amazing allowances 

Must sell XX cars by (date) 

X dealer beats them all 

Deal of the year 

King-size dealers 

We dare you 

They’ve got to go 

We will not be undersold 

Would you take $000 for your car 

No reasonable offer refused 
Downnayment everyone else said was too low. 
Deal all other dealers have refused 
Wheeling and dealing 

$000 for your trade 

Name your own terms (or deal) 

Our volume sales save you money 
You'll get as good a deal as “J. Smith” 
The tra e-in allowance no one else could possibly give 
Special attention to out-of-town buyers 


STATEMENT OF INTENT 


The automobile and truck manufacturers of America and the National Auto- 
mobile Dealers Association, whose membership includes the majority of the new- 
car and truck dealers of America, recognize and accept the fact that in the 
production and distribution of automobiles and trucks we have, separately and 
collectively, a continuing obligation to act in the public interest. 

This public-interest obligation will not be met if the products of the manufac- 
turer reflects shoddy workmanship or employ features that make them unsafe 
or if, in the distribution of our products, the retail dealers perform in a manner 
that is “ecentive or misleading or if these “ealers fail to render the type of 
service that the public should expect at a price that is competitive and reasonable. 

We believe that the so-called franchise meth»d of distributing new automobiles 
and trucks is a sound and sensible system, and we seek to perpetuate it in the 
public interest. 

With these thoughts in mind, we have adopted the attached code of business 
standards, which may be amended from time to time as circumstances warrant, 
in order that we may acknowledge and give substance to the intent set forth 
above, that production and distribution in the motor-vehicle industry will act 
always in the public interest. 
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CODE OF BUSINESS STANDARDS 


In promulgating this code of business standards, recognition has been given to 
the following facts: 

A. The passenger car and truck are essential to the preservation of the 
Nation’s transportation system and the daily lives of our citizens. 

B. The franchised dealer is a retailer in the true sense, and his value and 
function in the overall distribution system is the sale of his manufacturer’s 
products to the ultimate consumer for use and not for resale, and the servicing 
of the products he sells throughout their useful lives. 

C. The preservation of the franchised-dealer system is necessary for the 
orderly and efficient distribution of these essential commodities from the 
manufacturer to the ultimate consumer. 

D. The efficient servicing of these essential products throughout their 
useful lives depends upon the maintenance of adequate dealer facilities and 
personnel. 

BE. The manufacturer and dealer are interdependent, each upon the other, 
for the orderly distribution and servicing of these commodities. 

F. The owner and user of these essential products rely upom*the dealer 
for the equitable distribution and satisfactory servicing of these sroducts. 

No code or set of rules can be framed which will particularize all of the 
duties and responsibilities of a franchised dealer in the varying phases of his 
daily business operations and public contacts. The following code of business 
standards is adopted by NADA as a general code, yet the enumeration of par- 
ticular duties should not be construed as a denial of the existence of others 
equally important, though not specifically mentioned. 


Duty of dealer to manufacturer 


In recognition of the fact that the franchised dealer is the retail outlet for 
the products of the manufacturer, and that the manufacturer looks to him for 
the successful merchandising of his products to the public, the dealer will: 

1. Maintain sales and service facilities commensurate with his responsi- 
bility to represent his manufacturer in the dealer’s area of influence in the 
display, sale, and servicing of his merchandise. 

2. Employ, train, and maintain a staff of competent personnel necessary 
to aggressively and vigorously promote the sale and servicing of his products 
in his area of responsibility. 

3. Maintain stocks of automobiles, parts, and accessories adequate to 
serve his customers and satisfy the reasonable market potential in his area 
of responsibility. 

4, Cooperate with his manufacturer in reasonable advertising and sales- 
promotion programs designed to create the desire for his products and 
stimulate the sale of his products and service in his area of responsibility. 

5. Consistently apprise his manufacturer of economic conditions and 
changes in economic conditions in his area of responsibility to enable his 
manufacturer to intelligently and realistically plan his production and 
equitably distribute his products. 

6. Inform his manufacturer of deficiencies in manufacturing processes 
which adversely affect the quality of his products and give rise to customer 
complaints and dissatisfaction. 

7. Acquaint his manufacturer with unreasonable or unrealistic requests, 
demands, solicitations, or other manifestations by factory representatives 
not in keeping with announced factory policies, not in harmony with sensible 
factory-dealer relations, and contrary to sound business practices in the 
distribution and servicing of his products. 

8. Conduct himself in all of his business relations in such a way as to 
foster and preserve the good name of the products he sells and services, 
the goodwill of the manufacturer of those products, and the dealer’s reputa- 
tion as an honorable businessman. 


Duty of dealer to customer 


In recognition of the fact that the dealer represents the normal face-to-face 
contact with the customer, and that the reputation and goodwill of the dealer 
and the manufacturer, as well as the integrity of the products, depend upon the 
daily business conduct of the dealer, the dealer wiil: 
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1. Advertise the products he sells in a manner that will reflect favorably 
on the good name of the products and the reputation of all who make and sell 
such products. 

2. Avoid the use of false and misleading and deceptive advertising which 
might be detrimental to the reputation of all those connected with the product 
or which is designed to create an erroneous impression, will be in bad taste, 
or otherwise contrary to the public interest. 

3. Price his products and services fairly, based upon his actual costs plus 
a reasonable profit, and avoid all deceptive pricing practices. 

4. Allow a fair and reasonable price for a used vehicle offered in trade, and 
base such allowance upon sound business considerations and current market 
values. 

5. Properly inspect and service all vehicles prior to delivery to his customer. 

6. Willingly and promptly perform all waranty work, and make all reason- 
sonable adjustments during the warranty period which will assure complete 
customer satisfaction with the product. 

7. Satisfactorily perform his service function and, in so doing, honor the 
desires of his service customer, and make no misrepresentations either as to 
the need for service or the charges therefor, and make all reasonable adjust- 
ments to insure his service customers value received and satisfaction with 
service performance. 

8. Accord to all customers and prospective customers courteous and re- 
spectful treatment and expeditiously and to the best of his ability answer all 
inquiries and satisfy all complaints so that the integrity of the product will 
be preserved, his business reputation enhanced, and credit reflected upon the 
industry. 


Duty of dealers to each other 


In recognition that the preservation of a sound, successful, and efficient retail 
distribution system, and the reasonable and equitable production, distribution, 
sale, and servicing of automobiles and trucks depend in large measure upon the 
attitude and conduct of each franchised dealer toward his fellow dealers, the 
dealer-member of NADA will: 

1. Maintain the constructive elements of competition—those elements of 
initiative, intelligent, and efficient effort that benefit the consumer, the dealer, 
and the manufacturer. 

2. Avoid those destructive competitive practices that are of no benefit to 
the consumer or the industry—the unfair, injurious, deceptive, and dis- 
criminatory business methods which tend to destroy both the efficiency of 
our business and the capacity of the consumer to purchase in a healthy com- 
petitive climate. 

3. Seek trade on the merits of the products he sells and the services he 
performs. 

4. Develop his own area of sales and service responsibility through in- 
telligent and sound business methods so that his full local market potential 
will be realized and continuing sales and service will be assured. 

5. Refrain from willfully enticing away employees of a competitor with 
the intent of hampering or injuring a competitor in his business. 











AUTOMOBILE DISTRIBUTION 51 


Duty of manufacturer to dealer 


In recognition of the concept of the value added by distribution to which the 
manufacturer subscribes and in the expectation that all his franchised dealers 
will give this value through performance of sales and service in a manner that 
will earn the respect and confidence of the consumer, the manufacturer will: 

1. Insist that all dealers who hold a franchise to sell his products be 
competent businessmen, adequately financed and of high integrity. 

2. Impose equitable, realistic, and relatively similar requirements on all 
dealers holding franchises. 

38. Educate all factory representatives with respect to factory policies 
and decisions affecting and of concern to dealers and insist upon the ad- 
ministration of those policies on a uniform and equitable basis. 

4. Insist that salesmanship and persuasion rather than coercion, intimi- 
dation, or threats be used by all factory representatives in their efforts to 
gain dealer acceptance of plans, programs, and activities. 

5. Give immediate attention to dealer reports concerning the maladmin- 
istration of factory policies, programs, or activities and dissatisfaction with 
products purchased from the factory, and where impartial investigation 
discloses the need to take immediate corrective action. 

6. Conduct continuing market studies and analyses and schedule produc- 
tion and distribution on the basis of realistic and true market potential. 

7. Make every effort to fill dealers’ orders as placed and in accordance 
with dealers’ estimates of their requirements. 


DUTY OF DEALER TO HIMSELF 


In recognition of the fact that the dealer’s primary function and responsibility 
to himself, his manufacturer, and the public is that of a retailer (not a whole 
saler) of products to the ultimate consumer for use (not resale) and the servic- 
ing of those products, and that in fact the dealer is the face-to-face contact or 
representative of his manufacturer with the public in the sale and servicing of 
his manufacturer’s products and as such must maintain a business establishment 
and organization which will enable him to give dynamic, progressive, and eco- 
nomically sound representation, the dealer will: 

1. Keep abreast of all sound management developments, be alert to all 
improvements in managerial techniques and make changes in keeping with 
such developments and improvements to insure at all times an economically 
stable and progressive business operation. 

2. Engage only in selling and servicing practices that will attest to his 
competence as a businessman, reflect credit upon the industry of which he 
is a part, and earn continuing public confidence in his integrity. 

3. Actively participate in activities and programs which demonstrate his 
leadership in civic affairs and contribute to the public good. 

4, Actively participate in activities and programs designed to promote the 
welfare of the industry and enhance his value as a retailer of automotive 
products and services. 

5. Take all steps necessary to preserve his identity as a local retail 
merchant and perform this role with pride and dignity. 
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National Automobile Dealers Association 
<i> 


Cod t of Ethics 


Recognizing the responsibility of every merchant to maintain h igh 
standards of business ethics and integrity, the 


NATIONAL AUTOMOBILE DEALERS ASSOCIATION 


has established the following principles to quide the operations 
of its members .... GP J o 


1. To price our products and our services fairly, based upon 
our costs, plus a reasonable. profit. 

2. To allow fair and reasonable prices for used vehicles 
offered in trade. 

3. To properly inspect and service all vehicles before delivery 

our customers. 

4. To provide facilities, personnel and stock of replacement, 
parts, adequate to properly service the vehicles we sell. 

. To accurately represent and advertise our merchandise, 
and services. 

. To furnish the lowest finance and insurance charges 
consistent with sound business. 

. To support programs designed to promote adequate, 
highways and traffic safety. 


mn 


oO 


~J 


We accept these principles and i pledge 


's organization to abide by them. 
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Mr. Tatsorr. We are revising our code of ethics by putting teeth 
in it, and here is a copy of our code of ethics. 

Senator Porrer. That will be made a part of the record. 

Mr. Tarzorr. We are cleaning up advertising through our code of 
advertising principles and working with the Better Business Bureaus. 

Senator Porrer. That also will be included in the record. 

Mr. Taxporr. We are urging an immediate return to a true and 
meaningful quality-dealer program. 

In the present situation, however, the industry is powerless to take 
the last essential step—to make business arrangements that would 
provide simply that a dealer be paid by the manufacturer for facil- 
ities he provides and services he performs to comply with the specific 
requirements of his manufacturer. To me that is the American plan. 
A man should be rewarded for faithful service. 

In conclusion, permit me to emphasize that this legislation is not 
intended to restrict business freedom, it does not arbitrarily require 
any man to perform or refrain from doing any act, nor does it limit 
a customer’s freedom of choice. It seeks merely a clarification of 
existing law. 

I am not sure what the ultimate effects on me will be if this law is 
enacted. That will depend upon the plan or plans finally put into 
effect by the manufacturer I serve. Like the dealers I represent, I 
am merely anxious that all available steps be taken and all avenues be 
explored which will provide us with the opportunity to reclaim public 
confidence in us as respectable businessmen and which will enable us 
to satisfactorily serve our customers and the manufacturers we 
represent. 

Mr. Chairman and gentlemen, I am confident that this bill will con- 
tribute substantially to the attainment of this objective. 

Senator Porrer. Will one of the witnesses be giving data as to the 
number of dealers that have left the business in the last year or 18 
months? 

Mr. Tatsorr. The only information we have which could be sub- 
mitted would be an estimate based on the membership in our organ- 
ization which would indicate there have been some thousand in the 
last several months. The trend is rising rapidly, we are sure. 

Senator Porrer. I heard the figure of about 39 percent in reference 
to the dealers today who are in the red. Is that approximately correct? 

Mr. Tasorr. I think the last statement that NADA put out shows 
the percentage. 

Mr. Brett. Mr. Chairman, our research department has some addi- 
tional statistics as to the point you just raised. 

Senator Porrer. Would you submit them for the record ? 

(The material referred to is as follows :) 


Number of franchised new-car dealers (United States makes only) 


As of January 1— As of January 1—Continued 
iain cecnchhecignil uate siiatinghs 49,173 Pik ah es iceacdepted ae eas ate 41, 910 
nite anita tack ena cuig os 46, 821 PRM iiisitita toesciantecacte teil 40, 374 
UM ile Scie ca eects task initia meas 47, 543 NI iar ciecsenidapecianteeaeicnadenatee 41, 018 
Wace nua nkcdeeieae Soe 46, 014 Ge Se Si ake aaa 38, 367 
SR indie eee 45, 191 PO dS 38, 091 


Source: Automotive News (Feb. 3, 1958). 
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Senator Porrer. Senator Thurmond, do you have any questions? 

Senator THurmonp. Not at the moment. 

Senator Porrer. Senator Bible? 

Senator Brste. Mr. Chairman, you may very well have asked the 
question that I was going to ask. I was wondering actually how 
many dealer franchises have been canceled out or terminated in the 
last 5 years, which is supposed to be the rather critical period of time 
as I get the testimony. 

Senator Porrer. Mr. Talbott could answer only for his association, 
and he said there were about 1,000. Over what period of time was 
that ¢ 

Mr. Taxsorr. Senator Bible’s question is a little different. He 
asked how many were canceled out. 

Senator Brste. You indicated here that the manufacturers often, as 
I get your statement, terminated the agreements if dealers did not 
live up to certain of their standards and operate according to their 
specifications. 

Mr. Tatzorr. I mentioned that they were liable to that. We do ! 
not keep a record of that information. I believe that since the manu- 
facturers are to be present and testify, I believe it would be appro- 
priate to get that information from them. 

I just could not be accurate, I know. 

Senator Breie. I was always under the impression that a franchise 
for the sale of Ford, for example, was a very valuable franchise. 
You are saying that those franchises have deterioriated in actual 
worth at the present time, is that correct ? 

Mr. Tatzorr. That is very definitely correct. 

Senator Bratz. Now, the thing on which I am not clear is what the 
dealers themselves have done toward buildirg into franchise agree- 
ments this proposed service bonus ? 

Mr. Tarzorr. Well, as I believe Mr. Fribley covered, there has been 
discussion, and the manufacturers have been approached on this sub- 
ject, and the response has been that before we can get into a discussion 
of this nature it would be necessary for us to have a different law than 
we now have. 

In other words, I suppose they have indicated, and I think in some 
cases have indicated that they would be willing and anxious to discuss 
this problem. 

Frankly, I feel that they would be anxious to discuss this problem, 
and to discuss such plans. They feel as though their hands are tied 
and they cannot do it. I do not feel what I have said should be in- 
terpreted as being critical of the manufacturer on this point because 
they have had no opportunity, in their opinion, to enter into discussion | 
with us, or to devise such a plan for themselves. 

Senator Brste. Well, assuming that S. 3865 becomes public law, 
how would you envisage the working of the service bonus / 

Mr. Tatgorr. I do not presume to be qualified to say how such a 
plan would work. I think that is one which can be discussed and | 
should be discussed with people who have a great deal wider knowl- 
edge of the industry and its workings than I would have. 

I would be interested in contributing any thoughts that I have as a 
dealer. I think that is a very difficult a, and I think it has to be 
considered from both sides of the industry as a whole, both the manu- 
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facturing and the merchandising or retailing branch of the industry, 
so that I think that in mutual discussion, however, satisfactory plans 
could be devised which would enable the dealer to be so compensated 
that it would restrain in the industry the practices that have been, I 
believe, largely responsible for the situation that exists today, and 
those practices have been more promoted than restrained. 

Senator Porrer. That would be an area in which the manufacturers 
would have to negotiate. In other words, it would open up an addi- 
tional area for negotiation. 

Mr. Taxsorr. It would give them an opportunity to enter into this 
area in which they feel now the door is closed and there is no point in 
discussing it at all. 

Senator Brsie. But they will be able to sit down across the table 
from you people if this becomes law. 

Mr. Tatzortr. They have repeatedly indicated they are willing to do 
that. 

Senator Bree. And they do not now because of fear of prosecution 
under the antitrust law; is that correct? 

Mr. Tatzorr. That would be a correct statement from our impres- 
sion from our discussions with them. 

Senator Biste. And did you subscribe to Mr. Fribley’s philosophy 
that if the manufacturer and dealer get together and permit some type 
of service bonus, that will not increase the cost to the ultimate 
consumer ? 

Mr. Tatzorr. Yes, I do, because there are two levels of competition 
which I think is important not to forget. There is the level of 
competition at the retail level, but there is also, of course, the heavy 
competition at the manufacturing level, and certainly the manufac- 
turers’ interests are going to be protected in that area so that their 
competition—their plan is going to be in recognition of the competi- 
tion they have from other manufacturers, and I do not believe that it 
would be possible for one manufacturer, for example, to devise any 
plan that would eliminate or protect him, or protect a dealer by making 
the cost of his product more expensive, or higher to the public. 

I think that those two areas of competition are always working to 
the benefit of our economy. 

Senator Brste. If each of the major automobile manufacturers went 
along with this suggested service bonus, would they not all increase 
their prices proportionately to take care of the service bonus? 

Mr. Tarzorr. I do not remember where they would have to increase 
their prices. It would bea recognition on the part of the manufactur- 
ers of a portion of the value which the customer is supposed to receive 
and through some of the practices that have, as I say, been promoted 
by conditions in the industry, the customer has not been receiving 
He is not paying for it, and he is not receiving it. 

He should receive it, and he should pay for it, and I feel that greater 
satisfaction with the product, better products would result from a 
plan such as is devised or suggested here so that the manufacturer 
could produce his product and could be sure that it gets into the hands 
of the public in sound condition, in proper condition, and that it is 
properly serviced after it is on the road. 

Senator Brste. Well, actually the consumer would get exactly the 
same end product whether he went to the quality dealer or whether he 
went to the man who was operating—— 
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Mr. Taxporr. That would be true on the service only, on the in- 
voice which says he is receiving a Ford automobile, but the difference 
between Ford automobiles from one dealer and another can be so 
marked that you would never recognize it as the same car. 

Senator Bretz. I would like to have you clear that up. If I come 

-up to en agency, I drive a Mercury, so I might get into the Ford field 
one of these days. If I came up to your agency and I bought a Ford 
from you, and I went to this nonquality dealer in a little community 
in the middle of Maryland, and bought a Ford from him, the same 
model, the same year, the same specifications, what is the difference 
in the two automobiles ? 

Mr. Tautzorr. Well, the difference can be, and without criticizing 
the manufacturer, other than I suppose you would call the usual prob- 
lems of quality control, I would say that the difference would be the 
difference in 5 or 6 hours of testing and adjusting and modifying 
the car and preparing that car for delivery, and to a person who is 
not familiar with the operation of an automobile, or what might be 
wrong with it, one person can receive a car which is perfectly satis- 
factory merchandise, and make him a satisfied customer, whereas the 
other person can receive, certainly, a Ford or a Mercury automobile, 
but in the first 2 or 3 days he is driving it, he can find more things 
wrong with it and not understand what it is, but he should know, and 
we would like to show him and prove to him that it is because not a 
reasonable amount of time was given to preparing that car after it 
came off the assembly line. 

Senator Braue. Is that the dealer’s responsibility or the manufac- 
turers ¢ 

Mr. Tarzorr. It is the dealer’s responsibility. 

Senator Brstz. You receive the same Ford automobile in Baltimore 
as the nonquality dealer in the middle of Maryland receives, in the 
first instance ? 

Mr. Taxzorr. Yes, that is right. 

Senator Biste. And your point is that in preparing the Ford for 
ultimate sale to the customer, you put more quality service in it than 
the nonquality dealer will? 

Mr. Tarzorr. That is correct, sir. 

Senator Bretze. And that is what the ultimate consumer would be 
paying for under this so-called service bonus that you propose / 

Mr. Tatzorr. He is supposed to be paying for it today. 

Senator Brats. The quality dealer gives it to him; the nonquality 
dealer does not. 

Mr. Tatzorr. That is exactly right. 

Senator Bistz. Thank you, Mr. Talbott. 

Senator Porrrer. Senator Lausche ? 

Senator Lauscue. Mr. Talbott, were you in the business at the time 
they did have agreements with manufacturers under which one dealer, 
when he sold to a customer outside of his territory, was required to pay 
a penalty to the dealer in which that customer lived ? 

Mr. Tarporr. Yes, sir. 

Senator Lauscue. What was the amount stipulated in these fran- 
chises that had to be paid by the dealer as a penalty ¢ 

Mr. Taxsorr. In my franchise it was approximately $35. I could 
be wrong by a dollar or two, but seareaieetels $35. 
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Senator Lauscure. And those agreements were made by the manu- 
facturers with the dealers? 

Mr. Tatzorr. It was incorporated in the sales agreement. 

Senator Lauscne. And if one dealer violated it, I suppose even- 
tually, if the manufacturer desired, he could have terminated that fran- 
chise because of repeated violations ? 

Mr. Tarzorr. It would certainly be one of the clauses which had 
been violated and which in other stipulations in the sales agreement 
indicated if he violated any of the clauses of this agreement he was 
subject to the—the agreement was subject to cancellation. 

Senator Lauscne. Well, under those agreements, the dealers were 
financially affected and the manufacturer not at all; is that right? 

Mr. Tarzorr. That is correct. There was a transfer of funds be- 
tween dealers. The only way the manufacturer was involved was his 
efforts to police it and the time necessary to police it. 

Senator Lauscue. Under this proposal, the involvement would be 
between the manufacturer and the dealers; is that right 

Mr. Tatgorr. That is correct. 

Senator Lauscuer. Now, then, have you any anticipation what this 
service bonus would be to the qualified dealers ? 

Mr. Taxzorr. Only as an individual dealer. I would feel that it 
would have to be somewhere in the area of $75. 

Senator Lauscur. Now, that would mean an expenditure of $75 
by the company. Somebody would have to absorb it; is that correct? 

Who do you think will absorb it ? 

Mr. Tatsorr. Well, sir, I think that it will be absorbed basically by 
the manufacturer, and I would say in dollars possibly a portion of it 
by the public because the public would then be receiving what he 
should be paying for, but has not been paying for. 

In other words, the public, I feel 

Senator Lauscur. He would be receiving what he has been paying 
for, but not getting ? 

Mr. Tatsorr. He has not been paying for it. He has not been get- 
ting it, but he has not been paying for it either. 

Senator Lauscue. Well, then, in your judgment it would be ab- 
sorbed primarily by the manufacturer. That would mean to that 
extent he would make less profit than he does now ? 

Mr. Tatsorr. I think initially he might. I think that it would be 
tied in with the question of production and the volume of production 
and a lot of factors which could very easily affect his net return. 

Senator Lauscue. You are of the belief, though, that because of the 
good will that would be established through better service to the public, 
the manufacturer would be willing to go along with this without in- 
creasing the price of his car ? 

Mr. Tatsorr. I think so very definitely, and I believe it is because 
of the jeopardy which I pointed out of the dealer’s system at the 
moment. It is in such jeopardy that I feel the manufacturer recog- 
nizes something has to be done because it is such an important phase 
of his business. 

He has to have a strong dealer body, and he does not have it, and he 
will have less and less dealers as time goes on. 

Senator Lauscue. But you do feel part of it would have to be 
absorbed by the public by paying for a service for which they are not 
now paying, is that it ? 
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Mr. Tauzorr. Yes,sir. I think that isa true statement. 

Senator Lauscusr. What services are they getting now for which 
they are not paying ? 

Mr. Taxzorr. Well, they are getting services, for example. They 
are getting services when a man buys a car in another area who lives 
in my area, and then he brings the car to me for the correcting things 
to be done on it, and expects and has a right to expect that I have 
an establishment along with the other dealers in my city into which 
he can drive and receive the performance of the service that is pro- 
vided under the warranty, plus the many other types of attention and 
courtesies that he expects to get because he has bought a Ford product. 

Now, we are paying for that, and it, as well as the number of units 
that come into our service establishment—we have to take care of 
them, but they come from other dealers from whom they bought cars 
and from whom they cannot get service. 

Senator Lauscur. Am I correct then in my understanding that your 
— is that they are getting a service for which they are not paying 

ause you are giving to them services that cost less than your 
expense ? 

r. Tatsotr. That adds to my expense, and therefore reduces the 
resulting profit from the cars I sell, because they add to my overhead 
expense. 

enator Lauscur. Maybe I do not understand it. 

If I buy a car in territory A and live in your territory B, and bring 
it to you for the guaranteed service, do you have to render that guar- 
anteed service without any reimbursement at all ¢ 

Mr. Tarzorr. Yes, sir; for the period of the warranty. However, 
of course, I am reimbursed by the factory for any parts found to be 
defective, or any labor which I expend on tant operations. They 
have to be oe operations. 

Senator Lauscue. Do you get any overhead reimbursement ? 

Mr. Tatsorr. The labor is paid at the rate of 100 percent, a retail 
rate, and this is one of the negotiations which we have been able to 
make with the factories, and which they have gone along with and 
provided to help cover some of that expense. 

However, it just does not cover it all, and there is no way other than 
by this bill that we feel we can cover the additional expense that we 
have which is not covered, because many of the warranty operations, 
or practically all of them, must be on specific operations which are 
outlined in a service manual. 

Senator Lauscue. Then to summarize, this service bonus, in your 
opinion, will be absorbed by the manufacturer and the public? 

Mr. Tatzorr. Yes,sir. I think that is true. 

Senator Lauscuer. Can you go one step further and determine the 
proportion by which the manufacturers will absorb it or the public, 
and if you cannot, you need not answer. 

Mr. Tazorr. I cannot, sir. 

Senator Porrrr. We are talking about something that is negotiated. 
The manufacturers do not have to give the service bonus even with the 
passage of the legislation, and if they should enter into it, it is some- 
thing that would have to be worked out, and it could vary. I do not 
know what type of bonus they would be willing to enter into. 
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I think it is well for the record to show that there are bonuses given 
at the present time. The buildup bonus at the end of the model line 
which the manufacturers give to the dealers is an example. Do you 
not also have “conquest” bonuses that are given out ? 

Mr. Tatporr. Yes, sir. 

Senator Porrer. What is a “conquest” bonus, for the record ? 

Mr. Taxzort. I think “conquest,” as it is used in our industry, is a 
bonus for delivering a car to the owner of another make. 

Senator Porrer. That is a bonus that the manufacturer gives the 
dealers, is that not true ? 

Mr. Tarzorr. There have been contests, and I suppose you could 
call them programs, where they have provided bonuses for conquest 
sales ; yes, sir. 

Senator Porrer. And what about sales to doctors? 

Mr. Tatzorr. They always get bonuses, I think. 

Senator Porrrer. And do you not at times get bonuses on parts that 
are sold to wholesalers ¢ 

Mr. Tarzorr. There have been different plans devised whereby 
the dealer can get incentive payments for selling parts at wholesale to 
independent garages, and so on, where those parts, in order to place 
those parts in competition with other parts on the market. 

Senator Porrrer. And sometimes you have, I would assume, sales 
incentive bonuses that are given at times, is that correct? 

Mr. Tarzorr. Well, in the same ci itegory as the conquest sale, there 
would be bonuses provided for doing a certain job, reaching a certain 
objective, and so on. 

Senator Porrer. There is a precedent established for manufacturers’ 
bonuses to dealers. This bill would enable manufacturers to include 
service facilities as a means for granting a bonus. There are prece- 
dents established for it, and these apparently have never been chal- 
lenged by the Department of Justice in violation of the Antitrust 
Act? 

Mr. Tatsorr. And as you pointed out, Senator Potter, the plan or 
plans, of course, cannot and would not be determined ahead of time. 
It is subject to their negotiations, and each manufacturer would 
have or could have a different plan. 

Senator Porrrer. Mr. Busby ? 

Mr. Bussy. No questions, sir. 

Senator Porrer. Thank you for your statement. 

Senator Tuurmonp. Mr. Chairman. 

Senator Porrrer. Yes, Senator Thurmond. 

Senator THurmonp. Mr. Talbott, as a member of the Subcommittee 
on Automobile Marketing, I am very much interested in automobile 
dealers. Our committee has done all we could to help the dealers. 

There are several serious questions raised in the statement by the 
Federal Trade Commission. One statement made by Mr. Gwynne, 
Chairman of the Federal Trade Commission, is this, and I am 
quoting: 


The provision for incentive payments for sales within a specified geographical 
area would result in a two-price system for automobile dealers. The dealer would 
pay one price for automobiles sold outside his territory and another lower price 
for automobiles sold within his specified territory. The lower price is designated 
in the bill as an incentive payment. However, the higher price may be re- 
garded as in the nature of a penalty if a sale is made outside a dealer’s terri- 
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tory. The effect would be to accomplish by indirect means that which has been 
held to be in violation of the antitrust laws. 

Would you comment on that ? 

Mr. Tatzorr. Well, I believe, Senator, that actually the very point 
that we are making is that it would tend to be in the same area as 
has been rejected by the Justice Department, and that is the reason 
we have the bill. 

There are certain factors and certain phases of this bill which can 
be considered to be in that area, and that is the reason we feel—the 
manufacturer feels, and we feel that in order to overcome this ob- 
jection, we need the legislation, because there are ways of interpreting 
this bill, S. 3865, as being in the same area as the old territory security 
idea, where a man is penalized. 

If they choose to interpret it that way, we would be in violation. 
That is the reason we need the legislation. We do not feel it would 
be in the same category at all, but it seems to be their judgment that 
it would be, and, therefore, we need the legislation, and that is the rea- 
son the bill is before you. 

Senator Tuurmonp. Another statement made by Mr. Gwynne, on 
page 3 of his statement, is this, and I quote : 

The Commission has consistently opposed attempts to favor specific industries 
with exemptions from the antitrust laws. The Sherman Act expresses a national 
policy against permitting any contract, combination in the form of trust, or 
otherwise, or conspiracy in restraint of trade. The legislative proposals under 
consideration would create exceptions to this policy in that they would tend to 
result in restraints of trade through contracts or agreements between motor- 
vehicle manufacturers and their dealers. 

The Commission believes it undesirable to create exemptions of this kind to 
the antitrust laws and the basic policy of free competition expressed therein. 
Passage of S. 3865 would be a signal for other segments of our economy to press 
for special legislation of a similar nature, and would initiate further encroach- 
ments upon our national policy of free competition. 

Would you comment on that? 

Mr. Tarzortr. Really, Senator, I do not feel this is an area that I am 

ualified, because I think it is in the legal area, and I just would not 

eel competent to comment on it. 

Senator Porrer. I would think, Senator, Dr. Kirks, who will tes- 
tify, would possibly touch on the question the Senator raised. 

Senator THurmonp. Thatisall. Thank you. 

Senator Lauscue. Will Commissioner Gwynne testify ? 

Senator Porrer. He has already testified. 

We will now hear Mr. Mueller, from the Department of Commerce. 

For the information of those that are here, we will hear him now, 
and then, after the conclusion of his testimony, if it is agreeable to 
the other members of the committee, we will return at, say, 2:30, when 
there are two more witnesses scheduled for this afternoon. 

Prior to Mr. Mueller’s testimony, we have Senator Fred Payne, of 
Maine, who has been trying to get back in time for the hearing. Un- 
fortunately, he has been delayed. He has asked that we submit as a 

art of the record a letter from W. Hazen Jewett, president of the 

aine Automobile Dealers Association, in support of this legislation. 

We also have with us in the audience today Mr. George H. Davis, 
of Lewiston, Maine. While Senator Payne is very much interested, 
and has been trying to get here, he has been delayed. 
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(The letter referred to is as follows:) 


MAINE AUTOMOBILE DEALERS ASSOCIATION, INC., 


Auburn, Maine, June 20, 1958. 
Senator Freprericx G. PAYNE, 


Senate Office Building, Washington, D.C. 


DEAR SENATOR PAYNE: On behalf of the officers, directors, and members of the 
Maine Automobile Dealers Association, I would like to record the support of the 
association for S. 3865, introduced by Senator Charles E. Potter. We feel that 
the provisions of this bill are designed to protect not only the manufacturers and 
franchised retail dealers but, also, the public at large. Only through agreements 
such as those ratified by the bill can the public be assured of the availability 
throughout the Nation of adequately stocked and equipped sales and service 
facilities. 

I urge you to call to the attention of the Senate Committee on Interstate and 
Foreign Commerce the views of the Maine Automobile Dealers Association and 
to exert your influence to secure passage S. 3865. 

Very truly yours, 
W. Hazen JEWETT, President. 


Senator Porrer. Mr. Mueller, as a fellow Michiganite, we are de- 
lighted to haye you before our committee. I am sorry we kept you 
tied up all morning. We wanted to have the proponents lead off, but 
I know you want to get away before the afternoon session. 


STATEMENT OF HON. FREDERICK H. MUELLER, ASSISTANT 
SECRETARY OF COMMERCE 


Mr. Mvueuuer. Mr. Chairman and members of the committee, I would 
prefer, sir, to read this prepared statement. 

Senator Porrer. You may do so. 

Mr. Mvetier. I welcome this opportunity to present my views on 
S. 3865, a bill relative to the distribution of automobiles in interstate 
commerce. 

The primary object of this bill is to enable manufacturers and dis- 
tributors of automobiles to enter into contractual arrangements with 
dealers to assure the buying public that purchase of the manufacturer’s 
line of automobiles will carry with it the ready availability of service 
facilities necessary for continued satisfactory operation of cars sold in 
the area. 

I believe that the automobile manufacturer, or any manufacturer 
who values his good name, has a continuing, if not a vested, interest 
in his product after it leaves his ownership, in the service it performs, 
and the satisfaction to the consumer it engenders. 

This is especially true of automobiles, an item of major importance 
in the economy of the country and in the everyday life of our citizens. 

To maintain these automobiles at a high degree of efficiency and 
operating economy, service must be adequate and available to owners 
across the Nation. 

Manufacturers and dealers alike have a responsibility to maintain 
this service at a high degree of efficiency. There is a public hazard 
involved in automobiles which are improperly serviced by personnel 
lacking adequate facilities and unfamiliar with the particular make. 

Historically, this has been done by assuring the dealer protection in 
his area against raiding his territory; at least, to compensate him for 
the maintenance of service facilities from the margin of profit in the 
distribution of the product at no additional cost to the consumer. 

28940—58——5 
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There should be no unreasonable restraint of trade involved in mak- 
ing special incentive payments to a dealer with respect to sales of auto- 
mobiles made by him in his area of sales and service responsibility 
where the compensation is merely to cover the cost of the sales and 
service facilities and personnel required to carry out that responsibil- 
ity. 

Such payments may be made either by the manufacturer or by the 
other dealer who is ot aa outside his area of responsibility. It is not 
intended to prevent, nor has previous sae prevented, sales by 
other dealers to any consumer, wherever he may be located. 

There can be no question that the automobile industry is one of the 
most important segments of our economy. The magnitude of the 
requirements of automobile manufacturers for basic materials and 
their importance as a market for the output of firms engaged in the 
production of steel, aluminum, rubber, glass, textiles, and many other 
types of components are well recognized. The importance of the 
automobile industry to the petroleum industry, highway construction, 
and many types of small businesses dependent upon tourist trade or 
providing highway services is, likewise, understood. 

Much less recognized and much less understood is the essentiality to 
the automobile manufacturing industry and the many other industries 
dependent upon it of a network of distributors and dealers capable of 
supplying specialized services and facilities necessary to the proper 
upkeep of the car and to assure adequate representation. A vast sys- 
tem of automobile dealerships serving the manufacturer on the one 
hand and the consumer on the other is entirely indispensable to a 
successful functioning of the automobile industry as a whole. 

America has clearly demonstrated its technical capacity to produce 
cars in a volume limited only by ability to make sales. Recent declines 
in the total volume of automobile sales highlight the fact that future 
stability and growth in this industry can be achieved only through 
attainment of a stronger system of automobile dealerships, more 
orderly marketing practices, and improved methods in the handling of 
sales and services. It is toward this objective that the bill under 
contemplation is directed. 

In this connection it should be recognized that the distribution of 
automobiles, as does the distribution of all other products, contributes 
to the final value of the product to the consumers in the same manner 
as does their physical production. 

This is especially true in the distribution of a product of this type in 
which the provision of adequate facilities for servicing, including con- 
tractual arrangements and responsibilities for their continuance, is so 
essential to the maintenance of consumer satisfaction and continuing 
patronage. 

One of the basic facts of economic life which gives rise to the need 
for such a measure as this is the very substantial investment in inven- 
tory, plant and equipment which the retail dealer in automobiles must 
have in order to satisfy the essential requirements of his operation. 
These requirements are, first, to attract the public by providing ade- 
quate selling and servicing facilities and, second, to operate at a 
reasonable profit in fairness to himself and his employees. Obviously 


these two are closely interrelated. Failure to satisfy either of them 
precludes satisfaction of the other. 
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I am convinced that established trading areas are desirable to the 
orderly and well-planned distribution of Kighsr priced commodities. 
As you know, hundreds of anes products are so distributed today. 
In the case of automobiles, dealers’ contracts included exclusive terri- 
tory provisions until recent years (1947-48) when they were dis- 
continued as a result of pressures from the Federal Government. 

I believe that this was a mistake, one which this proposed legislation 
would correct in the automotive field. The unprecedented develop- 
ment of the automobile industry and its widespread acceptances by 
and satisfaction of the American public was partly due to the con- 
structive policies, including this practice, which were put into effect 
early in the history of the industry. 

The selling and servicing of expensive equipment such as an auto- 
mobile requires a very substantial investment, one which certainly 
merits a contract that is specific enough so that the experience under 
that contract can be projected in such manner as to permit appraisal 
of the merit of the investment and other risks involved. Such plan- 
ning cannot be accomplished unless the dealer has knowledge of the 
territory which is set aside for his representation and its market 
potential. 

To those who are apprehensive that established trading areas might 
result in lessened competition, I would point out that the backbone 
of competition in the automobile field and in other classes of high- 
priced merchandise or equipment in competition between dealers of 
different makes within a given price class, not necessarily between 
dealers of the same make. The general public, therefore, would be 
protected adequately by competition. The public interest is further 
protected under the bill by the necessity that the dealer perform to the 
satisfaction of the manufacturer within his territory if he is to retain 
his franchise. 

In supporting this bill, I wish to reemphasize that I regard its in- 
centive provisions as permissive. In that sense, it makes a contribution 
to freedom of contract which has up to now been somewhat limited by 
reason of doubt as to the legality of such provisions. 

I believe that if manufacturers and dealers enter into improvident 
contracts containing such provisions they may lose ground to the 
efforts of competing manufacturers and their dealers. If I am right, 
the situation will thereupon tend to become self-correcting in keeping 
with the sound tenets of the free enterprise system. 

In connection with your consideration of this bill, I would like to 
point out that it might be improved by clarification of one somewhat 
ambiguous provision. The bill provides for “incentive payments to 
compensate such dealer for the making of sales of such automobiles 
at retail within a specified geographical area.” 

I am advised that the sale is made where title to the vehicle passes 
to the customer. This will normally be at the dealers’ place of busi- 
ness whether or not the customer happens to reside within the fran- 
chised area. 

I feel further consideration should be given to the draftsmanship 
of this portion of the bill so that it may be made unmistakably clear 
that the bill will accomplish its purpose, namely, to provide the stated 
incentives with respect to sales to customers located in the dealer’s 
franchised territory. Nothing in the bill would preclude a buyer 
from patronizing any dealer he chose. 
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Another criticism I have of this bill is the fact it is too limited in 
its coverage. It should be extended to cover all manufacturers and 
distributors, not only in the automobile industry, but all industries 
where similar service to the consumer is involved. As long as there 
is adequate competition in any field between different makes, the anti- 
trust authorities should be satisfied the public interest is protected. 

Senator Porrer. Mr. Mueller, first I appreciate your recommenda- 
tions for language change, and I would like to make the statement 
that there is no pride of authorship, and if there are any suggestions 
for language change, or other provisions to be included or deleted, the 
committee will be Siiay to receive them, so we can have them for our 
consideration at the conclusion of our hearings. 

I note that you mention the fact that there are other manufacturers 
today who have contracts with their dealers which provide similar 
types of service bonuses that could be negotiated if this bill became 
law. To your knowledge have any of those been tested by the Anti- 
trust Division ? 

Mr. Muetter. Not to my knowledge, sir. 

Senator Porrer. Senator Bible? 

Senator Brstz. I have no questions. 

Senator Porrer. Senator Lausche? 

Senator Lauscue. No questions. 

Senator Porrer. Mr. Busby ? 

Mr. Bussy. No questions. 

Senator Porrer. You got off easy. 

I would like to add that if there are any automobile dealers here 
present in the room who have statements they would like to have 
submitted, either for or against the legislation, or any comments 
they would like to make, if they will submit them to the desk, the 
statements will be included in the record. 

Mr. Secretary, I am delighted to have you here. 

We will stand in recess until 2: 30. 

(Whereupon, at 12:45 p. m., the committee recessed to reconvene 
at 2:30 p. m., the same day.) 


APTERNOON SESSION 


Senator Porrrer. The committee will come to order. 

I agreed that it would be well, prior to hearing our next witness, if 
the Counsel will read into the record the statement submitted by the 
Department of Justice. So Mr. Busby will read that statement at this 
time. 

Mr. Bussy. First, Senator, if I may, I will put Secretary of Com- 
merce Weeks’ letter into the record. It is substantially the same as 
the statement made this morning. 


Hoon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 

Deak Mr. CHAIRMAN: This letter is in reply to your request of May 27, 1958, 
for the views of this Department with respect to S. 3865, a bill relative to the 
distribution of automobiles in interstate commerce. 

The bill would authorize automobile manufacturers or distributors and their 
franchised dealers to enter into contracts containing one or more of the follow- 
ing provisions : 


} 
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(1) Establishing systems of incentive payments to compensate the dealers for 
the making of sales of such automobiles at retail within a specified geographical 
area ; 

(2) Requiring the dealer to render specified services to such automobiles and 
for that purpose to maintain specified facilities ; and 

(3) Making provision for compensation to the dealer for rendition of such 
services or maintenance of such facilities. 

The Department of Commerce supports enactment of this legislation. 

The first provision set forth above would permit the manufacturer or dis- 
tributor to protect and develop the potential sales possibilities of each dealer 
within his geographical area, thus providing a sales potential sufficient to justify 
the dealer’s investment and overhead expense and protect him against unfair 
competition from neighboring dealers in the same product. 

The second and third provisions would permit the manufacturer or distributor 
1o protect the reputation of the product by assuring purchasers of the availability 
of adequate and satisfactory service facilities with trained personnel. 

In connection with your consideration of 8S. 3865, it should be pointed out that 
it might be improved by clarification of one somewhat ambiguous provision. The 
bill provides for “incentive payments to compensate such dealer for the mak- 
ing of sales of such automobiles at retail within a specified geographical area.” 
It appears that the sale is made where title to the vehicle passes to the customer. 
This will normally be at the dealer’s place of business whether or not the cus- 
tomer happens to reside within the franchised area. Further consideration 
should be given to the draftsmanship of this potrion of the bill so that it may 
be made unmistakably clear that the bill will accomplish its purpose, namely, 
to provide the stated incentives with respect to sales to customers located in the 
dealer’s franchised territory. Nothing in the bill would preclude a buyer from 
patronizing any dealer he chose. 

Another criticism of this bill is the fact that it is too limited in its coverage. 
It should be extended to cover all manufacturers and distributors, not only in 
the automobile industry but also in all industries where similar service to the 
consumer is involved. As long as there is adequate competition in any field 
between different makes, the antitrust authorities should be satisfied the public 
interest is protected. 

The Department believes that the enactment of this legislation would prove 
to be beneficial to the manufacturer, to his chain of distribution and to the 
purchaser. 

The Bureau of the Budget has advised that it would interpose no objection 
to the submission of this report to your committee. 

Sincerely yours, 
(Signed) SrncLarR WEEKS, 
Secretary of Commerce. 


The Justice Department letter is dated June 20, 1958, addressed to 
Warren G. Magnuson, chairman, Committee on Interstate and For- 
eign Commerce, United States Senate, Washington, D. C.: 


Dear SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill, S. 3865, relative to the distribution of auto- 
mobiles in interstate commerce. 

The bill would provide that no provision of law shall render unlawful any 
confract or agreement between any manufacturer or distributor of automobiles 
and any franchised retail dealer in automobiles produced by such manufacturer 
or distributed by such distributor which (1) establishes a system of incentive 
payments to compensate such dealer for sale of such automobiles within a 
specified geographical area designated as the area of sales and service responsi- 
bility of such dealers, (2) requires such dealer to render specified automotive 
services and maintain specified facilities, or (3) provides for the compensation 
of such dealers for rendering such services or maintaining such facilities; nor 
shall any act taken to carry into effect any of such provisions be unlawful. 

Under existing legislation it is unlawful for a seller to impose restraints on 
the persons to whom, the prices at which or the area within which a purchaser 
may resell the goods he has purchased (United States v. Bausch & Lomb, 321 
U. S. 707; United States v. McKesson & Robbins, 351 U. S. 305). It is also un- 
lawful for competitors to agree among themselves on the areas within which 
they will sell their products (United States v. Trenton Potteries, 273 U. S. 392; 
United States v. National Lead, 63 F. Supp. 513, 8. D. N. Y. aff’d. 332 U. S. 319). 
The bill would exempt from the law agreements in the automobile industry which 
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could accomplish these presently unlawful results. Further than this, the bill 
would make lawful “any act” so long as its purpose is “to carry into effect” the 
provisions of the agreements. The bill would thus authorize the termination of 
a dealer’s franchise, permit the manufacturer to discriminate in price against 
those dealers who do not adhere to the agreements, and permit the manufacturer 
to engage in numerous other forms of presently unlawful activity designed to 
coerce the dealer to adhere to the agreement. We do not believe that the 
removal of virtually all legal restraints on activities of manufacturers in their 
relations with dealers is in the public interest. 

The bill would have the effect of increasing the dealers’ wholesale cost of 
any automobile which was sold to a customer outside of his assigned geographical 
territory. This would be accomplished by provisions granting the dealer an 
“incentive payment” which would reduce the factory cost to the dealers of auto- 
mobiles sold to customers within the assigned territory. Whether designated as 
a “penalty” for selling outside of the assigned area or as an “incentive” for 
selling within an assigned area the competitive impact is the same. The net 
effect of such a system of compensation would be a cartelization of the retail 
distribution of automobiles which would do violence to the basic principles of our 
free enterprise system and result in higher prices to consumers. 

Further anticompetitive effects might result from the provision which would 
permit “compensation” of dealers for the rendition of specified services or for 
the maintenance of specified facilities for performing such services. In practical 
operation this would authorize the manufacturer to grant to the dealer a payment 
for the rendition of services for automobiles sold to customers within his 
assigned territory that would be greater than similar services rendered for 
automobiles sold to customers residing outside his assigned area. Moreover, the 
facilities maintained by franchised dealers and the services to be rendered are 
subject under existing contractual obligations to the whim of the manufacturer. 
Clause (2) of the bill might encourage even more arbitrary provisions in the 
agreements extracted from dealers by manufacturers. Should legislation in this 
area be desired it would appear to be preferable to give dealers greater rather 
than less freedom to run their own businesses. 

The Department now has a suit pending against Volkswagen of America, Inc., 
and its 14 distributors, under section 1 of the Sherman Act, attacking the validity 
of provisions of franchise agreements with distributors and dealers which place 
territorial restrictions on resale of automobiles and parts by probihiting sales 
outside the assigned exclusive sales area. The proposed legislation would au- 
thorize an indirect means of achieving the same anticompetitive consequences 
which we are seeking to eliminate in our Volkswagen action. 

In consent decrees entered in two recent cases, United States v. Philco Corpo- 
ration (1956 Trade Case, par. 68, 409 (KE. D. Pa. 1956)), and United States v. 
J. P. Seeburg Corp. (1957 Trade Case, par. 68, 613 (N. D. Ill. 1957)), the 
Department has required provisions prohibiting territorial restrictions on resale 
in distributor agreements. 

Also, the bill would be discriminatory in singling out one industry to be 
benefited by exemption from the application of the antitrust laws. Moreover, 
it would tend to establish an undesirable precedent in that it would encourage 
other industries which utilize a franchised dealer system to seek similar im- 
munities. 

In view of the foregoing considerations the Department of Justice is unable to 
recommend the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


Senator Porrer. We have the Attorney General’s statement in the 
record. , 
(Later inserted was the following letter :) 
New York, N. Y., July 2, 1958. 
Hon. WarrREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


Dear SENATOR: In a letter to you of June 20, presenting the views of his 
Department concerning S. 3865, the Honorable Lawrence E. Walsh, Deputy 
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Attorney General, referred to a civil-antitrust suit instituted by the United 
States against Volkswagen of America, Inc., and 14 of its 15 distributors. As 
attorneys for Volkswagen of America, Inc., in that litigation, we feel duty bound 
to call to your attention to an inaccuracy in the letter of June 20 which may 
cause serious harm to our client. 

Judge Walsh states: “The Department now has a suit pending against Volks- 
wagen of America, Inc., and its 14 distributors, under section 1 of the Sherman 
Act, attacking the validity of provisions of franchise agreements with dis- 
tributors and dealers which place territorial restrictions on resale of automobiles 
and parts by prohibiting sales outside the assigned exclusive sales area.” 

This statement sets forth as an established fact that the franchise agreements 
of Volkswagen distributors and dealers contain territorial restrictions on resales 
involving prohibitions of sales outside of assigned exclusive sales areas. Nothing 
could be further removed from the truth. 

Enclosed herewith are specimens of the Volkswagen distributor and dealer 
agreements which, with only some minor changes not pertinent for present pur- 
poses, have been in use since January 1, 1957, and, in part, even earlier. These 
forms do not contain any provision of the type described in the letter of the 
Department of Justice. Moreover, they have been known to the Department 
since about the time they were first issued and, in any event, since more than 
10 months prior to the commencement of the litigation. 

It is true that at the inception of the marketing of Volkswagen automobiles 
in the United States in 1954 or 1955—long before the incorporation of Volkswagen 
of America, Inc.—the then importers had contracts with the German manu- 
facturer, translated from forms used in Germany and containing a territorial 
clause customary in that country. This territorial provision, however, was never 
applied in the United States. As soon as the progress of the organization per- 
mitted, new contract forms, more suitable for the American market and sub- 
stantially similar to the enclosures, were introduced. The present litigation, 
directed against Volkswagen of America, Inc., whose practices have at all times 
been consistent with the present franchise agreements, cannot be claimed to 
attack the validity of provisions in contracts of other parties which were never 
enforced in this country and had been abandoned long before the commencement 
of the action. 

It is one thing to say that the Department may intend to charge in its present 
action that our client and the 14 defendant distributors have entered into alleged 
secret territorial understandings. Allegations to that effect have been denied, 
and, until proved to the satisfaction of the court at a trial, are only disputed 
factual assertions of a litigant. It is quite another thing, however, for the 
Department to advise your committee and the public, as if this were an un- 
disputed fact, that the official franchise agreements of our client and its dis- 
tributors contain provisions, claimed to be tainted with illegality and even 
criminality, when the Department should know from its own files that such 
is not the case. 

We do not concede that the Department’s letter to you accurately describes 
the state of the law on the legality of territorial restrictions in distributor or 
dealer agreements. The Honorable Victor R. Hansen, Assistant Attorney Gen- 
eral in charge of the Antitrust Division, in advertising to the same question in 
a letter of January 10, 1958, addressed to the editor of Motor News Analysis, 
was much more cautious than Judge Walsh. Judge Hansen described as “the 
firm position” of the Department that such restrictions are illegal and ex- 
pressed the hope that the Volkswagen case would pave “the way for a definite 
judicial decision” on the point, thus admitting that the law is not settled at 
present in accordance with the Department’s view. It is our belief that, despite 
its history as a vital and young competitive force having successfully entered 
a hitherto oligopolistic market, Volkswagen has been singled out as a convenient 
target for a test of radical legal theories of the Department which are not 
supported by any judicial holding. 

While the Department may have the right to espouse a one-sided view of the 
law in communications to your committee, we object to its advising your com- 
mittee and the public at large of purported facts, potentially damaging to our 
client, which its own files show to be untrue. In view of its source such a 
misstatement is likely to receive far wider dissemination than our present 
reply. 

Volkswagen of America, Inc., has not authorized us to take any position with 
respect to the bill to which the Department’s letter was addressed. Nevertheless, 
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we should deeply appreciate your courtesy in causing our present letter to be 
inserted in the record of the hearings of your committee on 8. 3865, and perhaps 
also to be referred to in any committee report reproducing Judge Walsh’s 
letter of June 20, so that, at least, the Department’s misstatement will not 
stand uncontradicted in congressional publications. 
Respectfully yours, 
Crummy, Gissons & O'NEILL, 
Newark, N.Jd., 
By JouN J. GIBBONS. 
SERENI, HERZFELD & RUBIN, 
New York, N.Y., 
By WALTER HERZFELD. 

Dr. Kirks, legislative counsel for the National Automobile Dealers’ 
Association, if you would care to testify now, we will hear you. If 
you have any of your colleagues that you would like to have with you 
to aid with any of the questions that might come up, you may feel free 
to call them. 

Mr. Kirxs. It was our understanding you had certain legal ques- 
tions you wish to address to us. I shall attempt to answer those. 

Also, you had some dealer questions and if the three witnesses who 
testified this morning will be permitted to return at this time, we will 
sit and together try to answer your questions. 

Mr. Fribley, Mr. Chaffin, and Mr. Abbott. 

Senator Porrrer. Do you have a preliminary statement you would 
like to make before Mr. Busby questions you on some of the state- 
ments made ? 

Mr. Kirxs. I may anticipate some of the inquiry that counsel for 
the committee may wish to explore, Mr. Chairman. 

I would like to make this preliminary observation: Just having 
seen the position taken by the Department of Justice, I think that it 
is evident from the arguments that they have presented that they are 
directing their attention to what has been referred to in earlier tes- 
timony as traditional “territory security” as it existed prior to 1949. 
It is certainly our concept of the pending legislation that it is not ter- 
ritory security as conceived of formerly, and while I am not prepared 
at the moment to deliver an appellate legal argument on the authori- 
ties that have just been brought to my attention by the Department 
of Justice, I am familiar enough with these cases by name to feel con- 
fident that we can distinguish all of them and to point out to this 
committee that they are not in point on this legislation. 

Therefore, they do not establish any governing precedent that 
would influence favorable consideration of 8. 3865. 

Senator Porrer. Mr. Busby, Counsel for the committee, has some 
questions he would like to develop at this time. 

Mr. Buspy. First, I do not think that Mr. Abbott’s name is in the 
record, is it? 

Mr. Kirxs. He was introduced, but not as a witness, Mr. Busby. 
It is Mr. Thomas F. Abbott, Jr., chairman of the national affairs 
committee of the National Automobile Dealers Association, and di- 
rector from north Texas. By that I wish to indicate that the State 
of Texas, because of its size, is divided into a northern and southern 
district so far as our board of directors is concerned, Mr. Chairman, 
and Mr. Abbott represents the northern half of the State. 

Mr. Bussy. For the purpose of the record, so that you might have 
the opportunity of answering the contentions in the letter from the 
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Justice Department, I will brief that letter, and I would like to ask 
you a few questions about your position with regard to their conten- 
tions. 

Mr. Kirxs. We would welcome the opportunity, and I request at 
this time that we be afforded the opportunity of filing a formal legal 
memorandum on this, Mr. Chairman, and we are prepared to do so 
immediately. 

Senator Porrer. At the conclusion of the hearing, there will be 
from 3 to 5 days for additional statements you might like to make 
for the record. 

Mr. Buspsy. Basically, I believe their contention is that a bonus 
system based on geographical areas has the same effect as a penalty 
system. Would you care to comment on that ? 

Mr. Kirxs. May we develop our answer in two parts, Mr. Busby? 

I would like for the dealer witnesses who are present to enumerate 
for the benefit of you and the members of the committee the current 
bonus practices that are established and well recognized and engaged 
in by all of the manufacturers in one form or another, and they do 
so apparently with the complete acquiescence of the Department of 
Justice, so that the subject of bonus payments is not a new or novel one 
being introduced for the first time by this pending legislation. 

Mr. Fribley, would you indicate the bonus practices that your manu- 
facturer engages in ? 

Mr. Freier. Well, I can tell an interesting one that has happened 
in the last couple of months. 

During the months of May and June the Pontiac division of the 
General Motors Corp. has offered to Pontiac dealers—Mr. Abbott, on 
~ right, is a Pontiac dealer in Fort Worth and I am sure will cor- 
roborate my statement—a bonus of $50 for each sale to a doctor of 
medicine. Now, that does not mean a doctor of dental surgery, or a 
doctor of law, or a doctor of philosophy. It just happens that I oper- 
ate in a territory where the Norwich Pharmacal Co.—if I might put 
this local chamber of commerce plug in—has been successful because 
they have operated a tremendous research organization, and they have 
at the moment some 56 or 57 doctors of philosophy in Norwich, and 
we get our share of the business, but we cannot cash in on that bonus 
because they are doctors of philosophy; they are not doctors of medi- 
cine, so that is a bonus that is happening at the moment. 

Do you want me to elaborate some of the others ? 

Senator Porrer. Let me ask: The bonus goes to the dealer? 

Mr. Frieiey. Correct. 

Senator Porrer. Is the dealer obligated to pass that on? 

Mr. Fristey. Oh, no, Mr. Chairman. That is an incentive for go- 
ing out and really making a deal with a medical doctor. Most of the 
medical doctors are driving Cadillacs up there, unfortunately, and I 
cannot get much of that Pontiac business. 

Mr. Axssorr. We get a $20-a-car bonus from our manufacturer. 
There is a dealer not very far from me, not in the same county, that 
receives only a $10 bonus per new car sold. This is year round. 

Senator Porrrer. For every car that is sold ? 

Mr. Assorr. Yes, sir. There is a graduated bonus scale according 
to the size of the dealership on every new car that is sold from No. 1 
up to however many you sell. 
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Mr. Bussy. Is that on volume? 

Mr. Axssorr. Per unit sold, Mr. Counsel, from No.l on up. You do 
not have to sell any specified number of units. 

Mr. Buspy. Do you also get what is called a metropolitan bonus? 

Mr. Assort. That is what I am speaking of. I am in the metro- 
politan area, and it is $20 a car. 

Mr. Bussy. Twenty dollars a car for dealers in large cities who have 
high overheads in downtown locations; is that correct ? 

r. Asgorr. That is right. 

Mr. Bussy. And it is on a geographical basis? 

Mr. Asporr. That is right. 

Mr. Fristey. And I get the smaller bonus—I am with Pontiac— 
because I am in a small city and we do not have that competition. 

Mr. Buspy. This is an attempt by the manufacturer to equalize the 
competitive opportunity ? 

r. Friptey. That is correct. 

Mr. Assorr. It is strictly on a geographical area. I am in a metro- 
politan area, and our area is so stated in our contract. 

Mr. Buspy. Is this a historical thing? 

Mr. Axpporr. Yes, sir. 

Senator Porrer. Is $20 the highest amount of the bonus? 

Mr. Asporr. That is the maximum. 

Senator Porrer. Are there any other types of bonuses that you 
receive ? 

Mr. Fristey. Well, of course, we have another bonus that has been 
set up. If we sell parts to an outside garage or a filling station, or 
something, we get what is known as an overriding parts bonus. That 
was to enable General Motors to retain or to be competitive with that 
business, so we can then give our full discount to these gas stations or 
independent garages and in return receive compensation for han- 
dling it. 

Now, one of the most important bonuses that has been developed in 
the last 4 or 5 pence is what is known as a cleanup or buildout bonus. 
Along about this time of the year, the manufacturers of all lines— 
and this is true of the Chrysler Corp., the Ford Motor Co., General 
Motors, and I presume the others, Studebaker-Packard and American 
Motors—and this has been worked in a number of different ways. 
They set up a quota, for example, and after you reach the quota, a 
certain quota, you receive a $50 bonus, and after you hit the next 
stage of the quota, you get a $10 bonus, and in the case of General 
Motors, last year in 1957 you can reach as high as a $200 bonus per 
car. 

Now, this has been a very unfortunate—let me use that word “un- 
fortunate” in parenthesis—type of bonus, because it has created wide- 
spread problems within the isieatey. 

For example, take a dealer in a metropolitan area with, say, a 
quarter of a million dollars invested in his operation, and he might 
be looking at a quota where he has to hit 100 cars before he gets $50, 
and then A has to sell 150 cars to get $100, and then he has to sell 200 


cars to get the $200 bonus. 

Well, just outside of his area, 6, 8, or 10 miles, could be what my 
colleague Foster Talbott refers to as a stimulator dealer. I call it the 
quonset--hut or open-lot type of dealer, and maybe his bonus is only 4 
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cars before he gets $50, and then he gets $100 at 6 cars, and then he 
gets $200 at 8 cars. 

Well, of course, the dealer living outside of this metropolitan area 
naturally is anxious to get that $200 bonus, and so he immediately and 
as quickly as possible gives away 6 or 8 automobiles until he reaches the 
maximum bonus, which might be in the first 2 or 3 weeks of the cam- 

aign, which might last 2 or 3 months, and once he has attained the 
200 bonus, he is then buying his automobiles at $200 less than his 
competitor who is 8 or 10 miles away, and I do not think I have to 
belabor that point. a 

He pretty soon sets the ceiling price on what that automobile is 
going to sell for in the metropolitan area. That is a bonus that 
frankly the dealers of New York State, and I speak specifically for 
them because we have complained bitterly to the factories about this 
type of buildout or cleanup bonus. : ‘ 

Senator Porrer. How long has this type of bonus been in existence ? 

Mr. Fristey. Well, several years. It might be back as far as 3 or 
4 years, but that has been developed, and it is an amazing thing. You 
know the Department of Justice has never said anything about that, 
or the Federal Trade Commission has not gotten interested at all in 
that type of bonus. It is rather interesting to us to see the way they 
operate on some of these things. 

Senator Porrer. That was my next question, as to whether there had 
been any action by the Department of Justice. 

Mr. P RIBLEY. No. I believe that all the manufacturers have been 
sitting upright in the first pew, if I might use that analogy, with the 
Department of Justice. They have not been out of church at all. 
They have been right in church with them. 

Mr. Bussy. In other words, you get $50 for a sale to a doctor? 

Mr. Fristey. Yes; that is one. 

Mr. Bussy. And the metropolitan bonus—you get $20. And you 
get a parts bonus of what percent ? 

Mr. Fristey. I think that is 20 percent in General Motors; it varies. 
It is on a price basis, as high as 20 percent, and maybe as low as 10 or 
15. It compensates you, though, for handling the parts. 

, Mr. Bussy. And then there is a separate kind of bonus, a stimu- 
ator? 

Mr. Fristey. That goes toward the cleanup. 

Mr. Bussy. Let us deal with these bonuses that deal with whom you 
sell to. One, if you sell to a doctor, you get a bonus. That is a “class” 
of people. 

Another, you sell to a wholesale parts distributor; that is a “class” 
of people. 

Mr. Fristey. That is right. 

Mr. Bussy. The contention of the Justice Department 

Mr. Fristey. Mr. Busby, the president has a point on that. 

Mr. Cuarrtn. I was going to mention there are certain potential 
purchasers that are cited or known to us as fleet owners. 

Mr. Busy. Freeloaders? 

Mr. Cuarrin. Fleet owners. Fleet owners are owners and poten- 
tial consumers of several units, five or more. I do not know how all 
companies clarify that as the number that qualify as a fleet owner. 
In those cases some bonuses are offered, where you do business and 
deliver products to that fleet owner. 
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Senator Porrer. What about the bonus that has been mentioned for 
captive sale? Isthat prevalent at all? 

Mr. Cuarrin. My experience is limited. 

Mr. Fristey. Unfortunately, we do not have a Chrysler representa- 
tive with us, and I think Chrysler has done quite a bit on this what 
you call “conquest” bonuses. 

Can you say anything about Ford, Foster? Has Ford offered any 
bonuses for conquest in case you sell a Chevrolet or Plymouth owner ? 

Mr. Taxsorr. Yes; there have been times when the sale to what is 
called a conquest owner, or the owner of a make other than Ford, has 
been rewarded by a separate payment. 

These things, of course, are incentives on the part of the manu- 
facturer to help the dealer, to induce the dealer to increase his volume 
of sales. From the manufacturer’s standpoint, I would certainly say 
it is understandable that they would be interested in doing that, and in 
their opinion it would also help the dealer to increase his business and 
they hope would increase the dealer’s profits. 

he service, however, in most instances, because of some of the 
things Mr. Fribley has outlined, to provide competition within your 
own line to reach a certain point where he is able to undersell all his 
fellow dealers. 

Senator Porrsr. I think the point that should be developed here 
is that apparently the Department of Justice and the Federal Trade 
Commission have not thought the bonuses, per se, affect the public 
interest. 

I was wondering if the counsel feels that these bonuses that you 
have cited are corollary to the bonus that might be rendered for 
service? 

Mr. Krrxs. I think that certainly a parallel can be drawn, Mr. 
Chairman. 

You see, both the Federal Trade Commission and the Department 
of Justice have failed to cite any adjudicated authority for their posi- 
tion, and our position has been, even going back to the subject of tradi- 
tional territory security, that the interpretation of existing law, as 
made by the Federal Trade Commission and the Department of Jus- 
tice, was erroneous. 

On most legal subjects there can be two points of view. They are 
in the position, however, of being able to couple with their interpreta- 
tion of the law either the veiled or the unveiled threat of prosecution 
if you do not conform to their interpretation, and we have felt that 
we have pointed out to the Department of Justice and the Federal 
Trade Commission in the past where even the traditional type of terri- 
tory security was lawful under existing law, but we have not been 
able to prevail them to our point of view. 

Now, S. 3865, we feel, approaches the subject in an entirely different 
fashion, and both of those executive agencies of the Government are 
still groping for an authority to justify their position. What they 
are doing is citing the same authorities, the precedent they allege to 
be authority for their position, and applying it to S. 3865, as evidenced 
by the Department of Justice’s presentation to you under date of 

une 20. 

We are prepared to submit a legal memorandum to you to indicate 

to you that this is not authority for opposing this legislation. 
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Mr. Frietey. Mr. Chairman, may I add one point? 

In 1938, under the auspices of Congressman Withrow, of Wiscon- 
sin, a most exhaustive study—unless this study that Senator Mon- 
roney and you have been interested in will eclipse it—but the most 
exhaustive study of the automobile business was handled by a Federal 
Trade Commission investigation. 

There were over 1,100 pages in this book, and I happened to have 
one of the few extant copies—they are getting to be at a premium now 
where you have to pay money for them, but it is quite interesting to 
read that 20 years ago today, 1958, after this exhaustive study, there 
never was any question raised about territory security which was fully 
operative at that time. 

Senator Porrer. That was in effect at the time the study was made? 

Mr. Fristey. Correct. Just being a country boy and not knowing 
anything about this legal stuff Bi everything, I wanted to know 
what have been the decisions rendered in the last 20 years that would 
make the Department of Justice and the Federal Trade Commission 
look with a jaundiced eye on territory security when it certainly got 
the apostolic benediction in 1938. 

Senator Porrrer. Mr. Busby. 

Mr. Bussy. The contention of the Department is, of course—and I 
think you may have answered it—that restricting the sales with regard 
to a given class of purchasers is the core of what they would consider 
tobe unlawful. Yet we see here that there are presently bonuses given 
with regard to classes of people, such as doctors and parts wholesalers. 

Now, do you feel that the bonuses that are given to these sales raise 
the price of cars to the rest of the people? In other words, does the 
bonus to doctors raise the price of cars to everybody else who is not a 
doctor ¢ 

Mr: Asporr. No, definitely not. We buy the car for the same price. 
That is an additional $50 incentive bonus given by our division. 

Mr. Buspy. Does the bonus given you for being a metropolitan 
dealer increase the price of cars to everyone outside your metropolitan 
area ¢ 

Mr. Assorr. No. 

Mr. Fristey. I wish Senator Lausche were here, because I would 
like to say what happens to that $50 bonus. We give it to that doctor, 
you see, in case he wants to buy an automobile. He gets it for $50 less, 
you see. 

Mr. Bussy. They also comment that it would perhaps do away with 
the present prohibition against dealers dividing up territories be- 
tween themselves—as opposed to such agreements between manufac- 
turer and dealer. 

Do you have a comment on that, Dr. Kirks? 

Mr. Kirxs. I do not think that contention is relevant. The authori- 
ties—and I am referring to page 1 of the Department of Justice letter— 
it is also unlawful for competitors to agree among themselves on the 
areas within which they will sell their products. 

S. 3865 does not contemplate any agreement among dealers of a 
particular line dividing up any territories. That factor is not involved 
in the considerations of this bill. 

Mr. Bussy. That is, I believe, an unequivocal answer to that par- 
ticular point. 
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Now, on the two cases cited there, the Bausch & Lomb case and 
McKesson & Robbins case, how do you distinguish those from the type 
of thing which S. 3865 contemplates? 

Mr. Kirxs. If I may develop that in our legal memorandum, I would 
prefer to do it, Mr. Busby, and take these cases up in meticulous detail 
and distinguish them for you. 

Mr. Buspy. The letter further states that it would allow the manu- 
facturer to cancel dealers’ franchises, use price discrimination between 
dealers, otherwise coerce dealers, and take away virtually all legal 
rights of the dealer as against the manufacturer. 

ow, what comment do you have to the increased control of the 
manufacturer over the dealer which may be present under section (b) 
of the bill—I believe that is the one they refer to. 

Mr. Krrxs. I would like to make this observation, Mr. Busby. There 
is on the statute books at the present time Public Law 1026, and I do 
not interpret S. 3865 in any way to vitiate any part of the Public Law 
1026. Public Law 1026, as you and the committee are fully aware, 
is designed to afford dealers their day in court and protection from 
oppresive tactics by the manufacturer, and so I think that these two 
pieces of legislation, or this bill and the present statute would be 
very compatible on our statute books, one would not be in conflict with 
the other, and I think Public Law 1026 would afford ample protection. 

If under Public Law 1026 there is material noncompliance the 
manufacturer is entitled to withdraw the franchise of the dealer. 
Public Law 1026 doesn’t guarantee for perpetuity the right to a 
franchise. The dealer is still required to live up to the terms and 
conditions of his franchise, and if S. 3865 is enacted, it does not confer 
upon the manufacturer any disciplinary authority that they don’t now 
enjoy, and by working out whatever system rae desire to establish 
a bonus plan, or a compensation pom I don’t think is to be distin- 
guished from those systemes which they have in effect at the present 
time. 

They distinguish, as has just been pointed out to you, between 
their own em a between a metropolitan dealer and a rural dealer. 
They do that now. That isn’t considered by the dealer body as to be 
discriminatory in favor of the rural dealer over the metropolitan 
dealer, or vice versa, so you have a business practice in existence today 
which we feel with the assistance of the enactment of this present 
bill would perimt it to take expression in another area where we con- 
tend there is as much legal justification for its application as there 
is in the areas where it is presently practiced and confined by the 
Government, and the thing that is so difficult for us to appreciate is 
the fact that they can’t cite final auhority to justify their position. 

On page 3 of the Department of Justice letter, they refer to two 
consent decrees, as you well know, Mr. Busby, that doesn’t establish 
any legal precedent governing this situation in the slightest. Consent 
decree is completely different from an adjudicated decision by an 
appellate tribunal. 7 

r. Bussy. The volume bonus given is discriminatory at the present 





time in favor 
Mr. Fristey. He gets more than I do; I don’t like it. 
Mr. Bussey. Discriminatory against the small dealer ? 
‘Mr. Fristey. It is discriminatory in the sense of size: An area 60 
miles from me, Syracuse, the dealers get the maximum bonus, because 
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it is a multiple-dealer point. Supposedly they should have more 
invested in their facilities than I do. 

Mr. Bussy. That is not the one I am talking about. You talk about 
the bonus on a percentage break. 

Mr. Fristey. That is the build-out or cleanup bonus. 

Mr. Buspy. You feel 

Mr. Fristey. That is discriminatory. That is right. 

Mr. Bussy. In effect, would this bill give manufacturers more ene 
to be discriminatory if they wanted to be than they presently can be? 

Mr. Fristey. May I answer that, Mr. Busby, by saying this: No, I 
don’t think so. In the point that Dr. Kirks made regarding Public 
Law 1026, he missed just one point that I think is very important. This 
was known as the good faith, or day in court bill, but good faith is 
the important thing. If the dealer acts in good faith and the manu- 
facturer acts in good faith, which is what you presuppose will happen, 
and everything goes along fine, but if either one didn’t act in good faith, 
the manufacturer definitely had recourse against the dealer, and if the 
manufacturer didn’t act in good faith, the dealer had recourse against 
the manufacturer, and that gave us—and you will recall I was president 
in 1956 when we thought this bill through, and all I insisted was that 
we have the same rights that a trader or a saboteur or criminal had 
in this country, we were entitled to a day in court, and the Congress 
passed it. 

Now, when you get down to this bill, this has nothing to do with that 
at all. That is all set up. This simply gives the manufacturer the 
right to compensate his dealers for adequate service facilities, for 
trained personnel, for the equipment, the parts, and the adequate space 
to do this if he is interested enough in his business. 

Mr. Bussy. Can’t we make a distinction between section 1 of the 
bill and sections 2 and 3? Section 1 would establish incentive pay- 
ments for the making of sales. 

Mr. Frisuey. I think this: You have to get a definition or should 
have a definition of what is a specified geographical area. Now, I 
think that is something that this panel here could very definitely give 
you some ideas on, Mr. Chairman. What is a specified geographical 
area / 

Senator Porrer. When you had territorial security, what was 
normally considered the geographical area in which that dealer could 
operate, what has been the experience in the past? 

Mr. Cuarrin. At the time I entered into franchise relations with 
your factory, they spelled out either by county boundaries, townships, 
or other area boundaries, exactly what your territory was, and if you 
sold beyond that territory line, you were subjected to the penalty. If 
someone sold within the line, you were supposed to be rewarded from 
the dealer that violated it. 

Senator Porrer. Does that correspond pretty much with the general 
marketing area? Now that those provisions are no longer in the 
contract, do you still have—is your marketing area about the same 
as it was listed with the geographical area in the contract ? 

Mr. Cuarrin. It is comparable. However, there have been a lot of 
changes, with new dealers being put in open points that cut down 
your area of responsibility. 


Senator Porrer. You also have a migration of people from subur- 
ban developments. 
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Mr. Cuarrin. For instance, my franchise, as a dealer—I am a dual 
dealer—I have a certain area of responsibility on which I am furnished 
a report each month of how my performance is in that particular 
area. 

Senator Porrer. Is that assigned to you by the manufacturer? 

Mr. Cuarrin. That is assigned to me to be responsible for the po- 
tential business in that area. 

Senator Porrer. Then you do, today, have a certain geographical 
designation ? 

Mr. Cuarrrin. But the other line I handle is an entirely different 
area than the 1 line, so I am operating in 2 areas with the 2 lines of 
cars, being a dual dealer. 

Senator Porrer. Then you are judged as to your efficiency as a 
dealer by your manufacturer according to a certain geographical area 
which they set out as your market area. 

Mr. Cuarrin. That is correct. 

Senator Porrer. Now, is that true with all dealers? 

Mr. Cuarrin. I am sure it is. I understand that all franchises 
are charged against the dealer, a certain potential area against which 
his performance is based. 

Mr. Bussy. The Justice Department seems to make a distinction 
between section 1 of the bill and sections 2 and 3; section 1 being 
bonuses for making of sales, and section 2 allowing manufacturers 
to require dealers to render services and maintain facilities, and then 
the word “or” allows the manufacturer to make provision for the com- 
pensation of dealers for the rendition of services. 

Mr. Kirxs. That is correct. 

Mr. Bussy. Heretofore we have been talking about this bonus for 
sales; now let’s talk about the second section of the bill for a moment. 

Mr. Krrxs, All right. 

Mr. Bussy. It is maintained that the manufacturer could grant 
service allowances to hometown dealers and not to other dealers—in 
other words, bonuses to dealers for the repair of cars which were sold 
to consumers in the specified geographical area of the dealer. What 
comment do you have on that contention of the Justice Department? 

Mr. Kirxs. Would you be kind enough to invite me to the para- 
graph that they make that point in? 

Mr. Busy (reading) : 

In practical operation this would authorize the manufacturer to grant to 
the dealer a payment for the rendition of services for automobiles sold to cus- 
tomers within his assigned territory that would be greater than similar services 
rendered for automobiles sold to customers residing outside his assigned area. 

Mr. Kirks. That is correct. You see, under the present franchise 
with respect to warranty service, I think that all manufacturers re- 
quire that a warranty be recognized when properly presented by the 
owner of an automobile, regardless of where he purchased the car, 
and that is an existing obligation on the part of a franchise dealer 
to perform warranty service, and as a previous witness has pointed 
out, there are—I think it was Mr. Talbott—certain of those services 
are compensated by the manufacturer to the dealer that is rendering 
warranty service, but not all of them. 

Now, section 2 has two facets to it. One, the rendering of services 
that are required by the manufacturer and for that purpose to main- 
tain specified facilities. 
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Well, now, under the franchise at the present time the extent of 
facilities and trained personnel and parts is prescribed under the 
franchise. A dealer is able in the sale—if he makes a wise sale—to 
attempt to make profit on his overall transaction from the sale that 
would tend to absorb that portion of the warranty service which he 
has to render for which he is not compensated at the present time, 
and for which he is required to maintain his facilities, his personnel, 
trained personnel, and his parts and accessories. ; 

Now, if he does not have to perform the warranty service, then 
assuming that he has, all other factors being equal, he enjoys the 
margin of profit which the servicing dealer outside of the territory 
who is required to honor the franchise does not have benefit of, so 
that the one who honors the franchise does so at a liability to himself. 

Mr. Bussy. Now, Doctor, there is some dispute over whether now- 
adays there is any loss to a dealer on warranty work, as perhaps in the 
past there has been. 

Mr. Kirk. These are four authorities on the subject I think any 
one of them could address himself to it. 

Mr. Fristey. Let me set this up for you, Mr. Chairman and Mr. 
Busby. There are open points in the country today. Somebody 
asked what an open point was. That is a place that the manufacturer 
thinks there should be a dealer, but the dealer either voluntarily 
liquidated himself or he got liquidated by the finance companies or 
the books, in any case there is no dealer there. 

So if the manufacturer should go into this territory—which they 
do—to try to sell another investor, or another operator in the thing, 
the first thing they would point out to this dealer was that in this 
area of responsibility there would be, let’s assume, let’s say 1,000 auto- 
mobiles, 5-year cars or under. That is his potential. 

Now, in consideration of that, they would think that he would have 
to have X number of square feet of a-service department, and X 
number of employees to take care of the service. Too, he would have 
to have so many thousand dollars’ worth of parts to give this proper 
service to the customers, the thousand 5-year owners that I am talking 
about, and 3, he should be required to send to the factory training 
centers a certain number of employees at certain intervals over a pe- 
riod of a year so that they would all be accomplished in the modern 
techniques which I described in my testimony this morning. 

Then we come down to this matter of service. Now, the manu- 
facturers—and this has all happened since the O’Mahoney hearings in 
1955, there has been a new deal, and the dealers now get 100 percent 
of the labor cost. 

That sounds wonderful. That is the retail rate that the dealers 
get. But I would like to point out to you that if I decided this after- 
noon on the way back to Norwich that I wanted to raise my labor rate 
50 cents or a dollar an hour, because I wasn’t getting coverage on 
the thing, I couldn’t do it because I would have to get approval by the 
divisions of the General Motors Corp. approving my rate because 
they pay that rate, so because they have control over your retail rate 
they pretty well know what is going on. 

Now, secondly, most of the franchises are written this way. You 
get cost plus 10 percent of the parts that you have to use for war- 
ranty work—this is defective material that you can charge back to 
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the factory, or defective labor. Well, anybody that is in business 
today knows that you can’t handle parts at cost plus 10 percent with 
any kind of an operation; it just doesn’t cover your margin of over- 
head, so that is the point that I make, that we are not being com- 
pensated for even the factory defects that come off the line, and I 
would make like to clear up a point that I made this morning in case 
there is any misapprehension on the part of this committee. 

I was not blaming the manufacturers 100 percent for the kind of 
automobiles that we are getting. They are working against a propo- 
sition out there with, I don’t know, I think it is the UAW, I don’t 
know the full name, but if I can bring that word out here they are 
working against some problems that are pretty tough on their part, 
and the result is they haven’t been able to give us the cars that I 
know we got prewar, even with the same outfit, because I think that 
outfit is tougher than they were prewar. 

Mr. Buspy. But the substance of your remarks is that dealers still 
are not being compensated for warranty work required by the 
factories. 

Mr. Fristey. That is correct. 

Mr. Bussy. And you further say that, when a dealer puts in more 
equipment and more facilities for doing warranty and other required 
work, he should have a commensurate advantage, and this bill would 
give it to him in his compensation for that work. 

Mr. Fristey. I was trying to sell the point that this work, with the 
standby facilities you get from water and electricity and fire depart- 
ments and/or the national defense, if you want to, because that is the 
truth. We pay a charge for a 6-inch line into our building that we 
don’t need at all, but we pay it because it reduces our insurance rate; 
in case we have a fire they can get more water to the fire. We are sit- 
ting here as dealers forced to put in these facilities, and they are not 
being compensated for being set up to do this, and that is why the 
manufacturer should, and I think would, compensate us for taking 
care of his and our customer. 

Senator Porrer. With the franchises you have today, are there 
specifications as to the type of facility that you have, the amount of 
parts you have to have on hand, in order to properly service your 
area’. 

Mr. Fristey. I do not understand, Mr. Chairman. 

Senator Porrer. In your franchises today, do you have, or is it 
grees in the franchise, the type of facility that you have, the parts 
that you have to have on hand to service the area ? 

Mr. Fristey. That is correct. We get surveyed every year on that 
to see whether we are up to date on it. 

Senator Porrer. And that is based on a certain geographical area ? 

Mr. Fristey. Certainly. 

Mr. Bussy. And this second section of the bill would be what you 
have democratically arrived at through your organization as the 
equality of competitive opportunity program that you put into the 
record this morning. 

Mr. Fristey. That is correct. 

Mr. Asporr. That is right. 

Mr. Bussy. The next contention of the Justice Department is that 
it might encourage even more arbitrary provisions in agreements and 
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result in more control over the dealer by the manufacturer. Would 
you care to comment on that? ’ 

Mr. Kirxs. I don’t see it, sir. I don’t see what they are alluding to 
there. The franchises have, traditionally been detailed in minute de- 

ree as to what was required of the dealer. They so specified, today. 
They have to render 10-day reports, monthly reports, 90-day reports. 
We don’t see how more detailed the relationship between the dealer 
and_the manufacturer can be, and, by the enactment of S. 3865, it cer- 
tainly would not, in our judgment, in any way increase the minutia 
of the relationships existing at the present time between the manufac- 
turer and the dealer. 

Senator Porrer. Couldn’t this happen? If the dealers were to be 
compensated for service, then couldn’t the manufacturers insist, per- 
haps, on better facilities, or the carrying of more parts? Would that 
be a possibility? Or is it a logical assumption ? 

Mr. Kirxs. We feel very definite, sir, with the enactment of S. 3865 
you will increase competition, not only among dealers but among 
manufacturers, because, if a manufacturer voluntarily put into being 
a program and was truly awarded for maintenance of facilities and 
rendering of service, assuming the other manufacturers did not, there 
would be a definite drive for dealers to become affiliated with the 
particular manufacturer, and, if all of them put in comparable sys- 
tems, then they are on a much more competitive basis, and you would 
stimulate competition in the retail end of the business. 

Senator Porter. Let me ask you this question, though it doesn’t 
relate necessarily to the problem cited by the Department of Justice: 
Can a manufacturer today lift the franchise of a dealer who goes in on 
a volume basis and sells cars without any idea of giving proper service ? 
Can that be handled today by the manufacturer, the so-called cross- 
selling or volume dealer who goes out into somebody else’s service area 
and makes his sales strictly on a volume basis, knowing that he won't 
be required to provide the service. Today, can the manufacturer cope 
with that problem / 

Mr. Kirxs. It is our belief that they can cope with it, and, to do so 
without violating Public Law 1026, in establishing a new dealership 
the manufacturer, by the devices, and they are scientific and not 
harum-scarum, by any means, they determine an area of responsibility, 
the: market potential of that area of responsibility, and then they 
tender a franchise designed to satisfy those requirements as they have 
evaluated them, and I don’t believe that Public Law 1026 prevents 
them from putting into being and maintaining a dealer designed to 
meet the results of their evaluation of that particular area, and, if 
those requirements change, certainly, there is no prohibition in Public 
Law 1026 that prevents a manufacturer from reevaluating that situa- 
tion and designing the dealership to comport with their determination 
of the potential. 

May I bring to your attention a historical example? There is a 
small city in Wyoming that had a single industry there, and that 
industry went out of being 3 years ago, and four-fifths of the popula- 
tion overnight disappeared with that industry. 

Now, the manufacturers had determined a market potential, if you 
will, based upon a population that was no longer existing. Certainly, 
they would be privileged, under Public Law 1026, to reevaluate the 
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market potential, and, also, the requirements of a dealer in serving the 
eople. 

Mr. Fristey. May I add just one thing, Mr. Chairman? You asked 
whether or not a manufacturer could cancel a dealer under the present 
good faith act. We have felt that they could, if they had acted m good 
faith. It is the most interesting thing. In 2 years now, it will be in 
August, this good-faith act has been on the books, and there has not 
been a test of it. 

You know, my memory goes back to the Taft-Hartley Act of 1947, 
when everybody in the labor movement said it was a slave act, and so 
forth, but that act has gone on now for 11 years, and it has been a 
pretty durn good act, in my book, because they haven’t changed it very 
much. It has been kind of in the middle, and I think that history is 
going to record this good-faith act as about the same kind of a deal. 
Nobody wants to test it pretty much, because they have got to come into 
court with clean hands. 

Senator Porrer. The reason I brought that up is that I would as- 
sume there would be an argument against the necessity for having a bill 
of this kind for specifying a certain area, that the manufacturers, 
themselves, can control pretty much the area that a person wants to 
assign by the allotment of automobiles to that area. Most of the 
complaints have been by cross-selling, somebody in one community 
moving out and selling in somebody else’s community. 

Now the question I raised was whether you believe that the manu- 
facturers can control a situation of that kind and, if they can’t control 
it, is there a necessity for legislation of this kind? 

Mr. Kirxs. I think, Senator Potter, we are in this position. We 
have contended consistently over the past 4 years that certain busi- 
ness arrangements could be entered into without violating the present, 
existing laws, and, after trying every method of persuading the execu- 
tive branch of the Government that such is the case, and failing to 
persuade the manufacturers that our interpretation of the law and the 
facts were sound so that they would be willing to run the risk, we 
have no alternative but to come to you today and plead for the enact- 
ment of S. 3865 in order to establish, as a matter of congressional 
enactment, as to what the law is and not leave it to a debate between 
lawyers as to whether it is or is not illegal to do something that we 
have contended all along it is perfectly legal to do, and so this is a 
question of appearing before you in an act of desperation. 

It is our last resort, because, if the Department of Justice continues 
to maintain its position that it is—you see, they don’t state categor- 
ically that it is illegal; they state maybe it is Megal, and the manu- 
facturers have understandably refrained from running the risk of 
civil suit or criminal prosecution, and then we have no alternative 
but to clarify the law by congressional enactment and put the matter 
to rest once and for all. 

Mr. Bussy. In summary, your reply to the Department of Justice 
is not only that is this bill not a restraint of trade, it, in fact, would 
increase competition ; is that correct ? 

Mr. Kies. Very definitely. We feel that competition will be more 
healthy under the enactment of S. 3865 than at the present time. 

Mr. Bussy. It would increase competition by putting everybody on 
a more equally competitive basis ? 
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Mr. Kirxs. Correct. 

Mr. Bussy. I notice in the little booklet you say, “All runners are 
forced to toe the same mark. Handicaps enable every golfer to com- 
pete with other players on an equal basis.” 

Mr. Kirxs. That is correct. 

Mr. Bussy. And this second section of the bill would be such a 
“handicap” system. 

Mr. Aspor. That is right. 

Mr. Kirxs. That is correct, sir. 

Mr. Cuarrin. Mr. Chairman, if I might, I would like to say one 
word. I sense some concern on the part of members of the committee 
regarding whether or not this might lend itself to increased prices, 
and who might pay that price. 

First, I would like to call your attention to the fact that it would 
be, in my opinion, only a portion of the deliveries of the number of 
units that this bonus would be paid on, if it was paid according to 
the permissive part of this legislation, because there are a certain 
aaa of cars sold without that. I submit to you that this brings in 
a newer row of competition between the factories which I contend 
has not existed in the past, and they will be competing with them- 
selves about the deal they have to offer dealers in their franchises, 
and I can conceive that any increased cost will be absorbed by them 
as an inducement to secure better capitalized dealers, and so forth. 

Now, in our interviews and contacts as a national association with 
the factory executives, in each instance they point out to us, and right- 
fully so, in my opinion, that they would prefer to be left to do business 
with their own dealers, they want to make their own negotiations 
with their own dealers, rather than through some representatives of 
an overall dealer organization which I think is very fine, and we are 
attempting to reorganize ourselves to permit them to do that in that 
instance, but this bill would only permit the negotiations to go on 
between their own dealers and themselves and be legal rather than that 
area of doubt as to whether or not they can negotiate for a better fran- 
chise, or for compensation in their area of responsibility. 

Senator Porrer. I think a point that should be developed before you 
automobile dealers rest your case is whether this legislation concerns 
service, the main thing the public is interested in. The question was 
raised this morning as to what effect it will have on prices, whether or 
not they will be increased; whether the automobile buyer today is 
receiving the service that he is entitled to, or whether he is paying for 
an automobile assuming that he will get service that he is not getting 
in many cases ? 

If that is the contention, I think you should direct your argument 
to the public interest involved, and if the customer has to pay more 
for his car as a result of the better service he might get, I think that 
should be developed. If you feel he wouldn’t have to pay more for 
his car, I think you should cite that, but I think you would have to 
develop the argument as to what effect this will have upon the con- 
sumer. 

Mr. Apgor. Senator, I think if this bill is enacted, you will see some 
of the finest service departments developed in areas where you haven’t 
seen them before. I think the public will definitely profit by the 
passage of this bill, because everybody will be trying to do a good job 
of servicing. 
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Senator Porrer. I can say, as one of the consuming public, that I 
think probably today that is one problem area—and I don’t know 
whether it is the fault of the manufacturers or the dealers—but I 
think there is more complaint about buying a new car, because it 
takes a year to get all the bugs out of it, and by the time you get the 
bugs out of it, even if you usually trade it in every year, you will hold 
it another year because you get it running well. 

Mr. Aspor. I think ams will be better service for the consumer, and 
the consumer will be better taken care of with the enactment of the 
bill. I don’t think there is any question about it. 

Mr. Fristey. Mr. Chairman, I might point out I spend a lot of 
time with my own personal figures in my own operation, and under 
what we call variable costs, which are the costs that are directly 
attributable to the sale of an automobile as contrasted with, say, fixed 
costs, or things that you have to have to stay in business. 

Now, I have been amazed at the increase in my expense accounts on 
new-car inspection, delivery expense, and policy adjustments, and I 
can say to you that in my own case these run, those three items, ex- 
clusive of salesmen’s salaries, commissions, and so forth, those items 
will run $60 or $80 per car. 

Now, it is a very simple thing for someone who wants to shortcut 
this inspection, delivery, and policy adjustments, which means that 
it is what you take care of in the 3 months after the fellow has the 
car, when the doors are not on right, leaks develop, and so forth—that 
is what costs you money. 

Senator Porrer. A dealer who gives the car the inspection it should 
have, will run a cost of about $60 more than the man who just sends 
it out. 

Mr. Fristey. I could cut my costs, but I live in the kind of a com- 
munity, and my business is 53 years old—I have not been there all 
that time, but it is 53 years old—and I cannot afford to do that kind 
of thing. But there are dealers 20 miles from me who are operating 
out of a quonset hut that just take the car off the transport and some- 
times do not even wash it, or else give it a fast what we call wet wash 
in the business, and give it to the customer. 

Well, he is saving himself $60 to $80, but the customer is paying 
$100 to $150, which I told Senator Lausche at the conclusion of the 
morning hearing, and he has a slight problem with a Mercury he has 
not been able to get taken care of because the boys down here give him 
the brushoff, so he understands about these things. 

It will cost the customer $100 to $150 the first 2 or 3 months he owns 
that automobile if the dealer does not give it that predelivery inspec- 
tion and service and follow through for the next 60 or 90 days. 

Those are the things we are talking about, and that is one of the 
reasons also why the public is just a little bit unhappy about this 
automobile business today, besides prices, and 17 other reasons that 
you can think of. 

Senator Porrer. That is the reason that you are giving for the 
necessity for a service bonus ? 

Mr. Fristey. To protect the public, sir. 

Senator Porrer. So when a customer receives an automobile, it has 
had the inspection service a car should have? 

Mr. Frietey. That is exactly it. 
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Mr. Bussy. This singles out the automotive industry for specific 
legislation. The Department objects to that. 

What do you have to say about that, Doctor ? 

Mr. Kirxs. If the Department is willing to withdraw other objec- 
tions, we would be happy to extend this to embrace other industries. 
This is not designed to be class legislation. I did not mean to be 
facetious in answering the question, but we are here, Mr. Busby, to 
plead our own case and certainly if in the wisdom of the committee 
it is felt desirable to expand this to embrace all industry, and no hard- 
ship is done to anyone, we would have no objection to that, sir. 

Mr. Bussy. That is all. 

Senator Porrer. Thank you, gentlemen. 

Mr. Kirxs. Thank you, Mr. Chairman. 

Mr. Chairman, you gave permission for these telegrams to be in- 
corporated in the record. 

Mr. Bussy. There is a letter from J. Gordon McKinnon, executive 
vice president of the Chevrolet Dealers Association of Boston, Mass., 
in support of the bill. 

The 90 members of the Chevrolet Dealers Association are unanimous in their 
support of Senate bill 3865. We urge you to present our views to the Congress 
of the United States so that this bill which can be most hepeful in solving the 
problems which now face the automobile industry can become law. It is im- 
perative that if we are going to keep automobile dealers in business that this 
bill be passed for their protection. 

A letter or telegram from J. E. Lucini, president, West Bridge- 
water, Mass., in favor of the bill: 

At a special meeting of the board of directors of the Southeastern Massachu- 
setts Ford Dealers Association, numbering 26 dealers, it was unanimously voted 


to wire your Senate subcommittee that we are in favor of bills 8S. 3865 and 
H. R. 12415 and urgently request their passage. 


SOUTHEASTERN MASSACHUSETTS ForpD DEALERS ASSOCIATION. 


A letter from Robert W. Pierce, president of the Rhode Island 
Dealers Association, in favor of the bill, all on behalf of this organi- 
zation. 


Leo Carey and I had hoped to be with the NADA group for Senate hearing. 
Unfortunately cannot appear due to local commitment. Both of us as individual 
dealers and as NADA representative and president of Rhode Island Dealers 
respectively assure you that every new car dealer in Rhode Island without 
exception to our best knowledge believes that passage of Senate bill No. 3865 
mandatory; if factory dealer relations on mutually fair basis can be achieved 
dealers realize this bill is only permissive in nature and is in public interests if 
service responsibility is to be maintained. 


Senator Porrer. Admiral Bell, do you have any other witnesses 
this afternoon ? 

Mr. Betz. We have no further witnesses, Mr. Chairman. 

Senator Porrer. The committee will be in recess until 10 o’clock 
tomorrow morning, and we hope to conclude the hearings tomorrow. 

(Whereupon, at 3:52 p. m., the committee recessed, to convene at 
10 a. m., Tuesday, June 24, 1958.) 
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TUESDAY, JUNE 24, 1958 


Unitep StTates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to adjournment, at 10 a. m., in room 
P-63, the Capitol, Senator Charles E. Potter presiding. 

Senator Porrer. This is a continuation of hearings on S. 3865, 
which started yesterday, and today we are privileged to have Mr. 
W. F. Hufstader, vice president in charge of distribution, General 
Motors. 

Weare glad to have you here, Mr. Hufstader. You have a prepared 
statement, and I assume you would like to read the statement. 

Mr. Hoursraper. Yes, I would, Senator. 

Senator Porrrer. All right; you may proceed. 


STATEMENT OF W. F. HUFSTADER, VICE PRESIDENT IN CHARGE 
OF DISTRIBUTION, GENERAL MOTORS CORP. 


Mr. Hursraper. My name is William F. Hufstader. I am vice 
president in charge of the distribution staff and dealer relations sec- 
tion of General Motors Corp. 

I am appearing before this committee to present the position of 
General Motors Corp. with respect to Senate bill S. 3865. 

The proposed legislation, although somewhat vague in its purpose, 
might be interpreted at a first reading, as providing a measure of ter- 
ritory security as well as compensation for sales and service responsi- 
bility. However, before addressing myself to the merits of this legis- 
lation, I would like to review the subject and history of territory secu- 
rity as developed by General Motors. 

Prior to 1936 and at least as far back as records are available, that 
is, the early twenties, General Motors’ contracts with its dealers had 
no specific provision for territory security. However, all dealer con- 
tracts contained a provision under which the dealer undertook the sale 
or was granted the privilege of engaging in the sale of new automo- 
biles in a desighatell territory “but not elsewhere.” This was under- 
stood to mean that the dealer could not establish a place of business for 
the sale of motor vehicles outside the designated territory. 

This did not mean that the dealer was barred from selling to custo- 
mers located outside of his territory, as is apparent from the fact that 
“designated territories” did not blanket the United States, but usually 
covered only the corporate limits of the towns or metropolitan areas 
in which the dealers were located. All other areas in the United 
States were open territory. An exception to or modification of this 
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practice resulted from the method of distribution vf motor vehicles 
through distributors to whom were allocated designated territories. 

Buick, Cadillac, Oldsmobile, and Pontiac attempted to provide some 
compensation in the case of sales made by one dealer to a customer in 
the designated territory of another dealer. Bulletins were issued to 
dealers which set forth amounts per car to be paid to the infringed 
dealers and established certain exemptions, as well as a procedure for 
making payments. 

However, infringement claims were settled between the dealers con- 
cerned and the car divisions assumed no direct responsibility for pay- 
es although on occasions they acted as intermediaries in processing 
claims. 

In the early twenties, Chevrolet had a form of territory protection 
similar to that of the other General Motors car divisions. However, 
commencing in 1928, the program had no practical effect because a 
Chevrolet dealer’s territory was designated to be the entire area 
covered by the Chevrolet sales zone in which the dealer was located. 

In the midthirties, territory security was established as an admin- 
istered program. It really arose as an integral part of quality dealer 
Piage established by General Motors and its divisions. 

The basic assumptions underlying the quality dealer programs were 
that satisfactory distribution of Cunase Motors cars would not be 
effected unless a dealer had an adequate place of business properly 
located, adequate sales and service facilities, and sound sales and serv- 
ice oe. A dealer could not accomplish these objectives unless he 
made a satisfactory profit. To obtain maximum sales potential of the 
market within any designated area and a resulting satisfactory profit, 
there had to be a definite relationship between the number of dealers 
in a specified area and the potential of the market for the product in 
that area. Accordingly, Gennta) Motors undertook a study of the 
market potential in all areas of the United States and the develop- 
ment of a plan for establishing the right number of dealers, of the 
proper size, in the appropriate locations in each area. 

To implement this program, it was felt that, having established a 
dealer within a market of adequate potential for him to operate at a 
profit, he should receive some compensation for that portion of the 
market which might be lost to him through sales by dealers from other 
marketing areas. It was felt that the dealer in his own area had in 
most instances contributed to some extent to the ability of the dealer 
outside the designated area to sell to a customer located in the desig- 
nated area through advertising and salesmanship, as well as mainte- 
nance of service facilities which the customer would normally expect 
would be made available to him in connection with the operation of 
his motor vehicle. In fact, experience shows that the customer who 
purchases a new motor vehicle outside of the area in which he lives 
has, in many instances, made a decision as to the motor vehicle that 
he will purchase after a visit to the showroom of the dealer located in 
the area in which he resides. 

Analyses of cross-selling were made in several cities by the General 
Motors distribution staff. Chevrolet, in connection with its study of 
the problem experimented with different methods of territory security 
in a few selected areas. 
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The amounts determined to be paid as compensation to the infringed 
dealer ranged from 3 percent to 5 percent of the manufacturer’s list 
price, depending upon the car division and the car model. 

In 1937 the territory security plan was placed in effect through a 
clause entitled “Adjustments on sales outside of territory” which was 
incorporated in the Buick, Cadillac, Oldsmobile, and Pontiac selling 
agreements. Chevrolet had not completed its experiments at that time 
and did not adopt a territory security plan until 1940. 

That the philosophy of the plan was not to prevent selling out of 
territory but was to partially compensate the dealer in connection 
with expenditures he incurred in carrying out his sales and service 
suieeeniianiite in his designated area, is indicated by the following 
excerpts from a bulletin issued by Chevrolet to its sales representatives 
at the time the Chevrolet territory security plan was inaugurated: 

In the territory security plan, Chevrolet feels that it has made a real contri- 
bution to the Chevrolet dealer organization, which will promote dealer stability 
and permanence and encourage a Chevrolet dealer to concentrate his selling 
asset be in his own community, thereby increasing owner good will and dealers’ 
profits. 


The territory security plan is not to be confused with so-called closed terri- 
tory, because a customer is at liberty to purchase wherever he chooses; * * * 


* * * * * * * 

Every dealer and retail salesman should have the proper viewpoint toward 
the plan. All of them should understand that the territory security plan is not 
designed to stop all cross selling. * * * 

Some cross selling results from natural and normal circumstances, in which 
a purchaser desires to buy from some particular dealer—and the public has the 
right to exercise such buying preferences. Under no circumstances should a 
prospect be told, or led to believe, that he is compelled to buy from his local 
dealer. Instead, the dealer should go after the sale on a sound basis and be 
prepared to make the regular adjustment, not as a penalty, but rather as a pay- 
ment for the privilege of selling some other dealer’s potential customer. With 
a nominal adjustment rate of $25, a dealer can profitably handle such extra 
sales, build up a favorable relationship with the public, and save many pros- 
pects from going to competition. 

The General Motors territory security plans, with minor variations, 
remained in effect until November 1, 1949, when they were abandoned, 
upon advice of counsel, by the exclusion of territory security provi- 
sions from the new selling agreements issued as of that date. 

Court decisions, particularly the Standard Stations case, indicated 
that a new trend or philosophy in antitrust law might be developing 
under which it would no longer be permissible, as it had in the past, 
to justify the limited restraints between a manufacturer and its dealer 
as Seite “reasonable” and necessary for the protection of lawful busi- 
ness objectives. Although counsel for General Motors did not believe 
that the new concept was sound or, in fact, should properly be applied 
to the General Motors territory security plan, nonetheless they felt 
that they could not subject the corporation or its officials and em- 
ployees to the risk of legal action under the antitrust laws, particularly, 
since a criminal statute was involved. That this risk was not hypo- 
thetical was borne out by the subsequent events. 

The attitude of the Department of Justic at this time was clearly 
stated by Attorney General McGrath in a speech before the National 
Automobile Dealers Association on February 7, 1950. The Attorney 
General said, referring to small-business men : 


They must be permitted to buy where they please, to sell where they please, 
and to seek for the patronage of any customer. 
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To the same general effect is the testimony of February 8, 1950, of 
Herbert A. Bergson, then Assistant Attorney General in charge of the 
Antitrust Division of the Department of Justice, given before the 
Celler committee of the House of Representatives. During the course 
of his testimony, the following colloquy occurred: 


Representative Keating. Has there been a recent consent decree where General 
Motors has been a party in which they have agreed to give up their exclusive 
dealer contracts? 

Mr. Bereson. No, sir. They have agreed to give them up because I under- 
stand, they have read the decision of the Supreme Court in the Standard Oil 
case and they do not have to be forced to comply with the law. 


Since that time several suits have been instituted by the Department 
of Justice challenging different forms of territory security plans, or 
provisions, which have resulted in consent decrees being entered 
against the defendants. Irrespective of the legality or illegality of 
such plans under existing statutes, and solely on the basis of business 
considerations and the best interests of the customer, the dealer and 
the manufacturer, the position of General Motors Corp. with respect to 
territory security was set forth by Mr. Harlow H. Curtice, president 
of General Motors Corp., in a telecast talk to all General Motors deal- 
ers on March 2, 1956, when he stated : 


Selling out of territory, or cross-selling, is another practice which I identify 
as being in large part responsible for the public position in which the retail 
organization now finds itself and also for any decline in return on investment 
which some dealers have suffered. I do not know how many of you favor 
territory security and how many do not. The statistics vary on this point. 
However, my position on this subject is very clear and has been expressed in 
many dealer group meetings. 

It was with great reluctance that the clause on territory security was removed 
in 1949. If today it were considered to be legal, such a clause would be incor- 
porated in the agreement. I want you to know that it was much to my regret 
that our counsel advised us in 1949 that the continuation of that clause could, 
under views then held by Federal antitrust agencies, result in a criminal indict- 
ment for violation of the antitrust laws. While some of us did not understand 
the legal technicalities involved, we were bound by that opinion. 

Later developments tended to confirm that opinion. It was confirmed for me 
personally when I sought a railroad release letter from the Department of Justice, 
with respect to the provision proposed for our selling agreement to eliminate 
any possible contribution on our part to bootlegging. This clause would have 
given us the option of buying back from a dealer, before he disposed of them 
through wholesale channels, any new cars purchased from us. In answer to our 
request the Attorney General stated, and I quote: 

“We have concluded that the Department of Justice cannot undertake to 
waive the institution of criminal proceedings with respect to such contractual 
provisions should we decide to test their legality if they are incorporated in Gen- 
eral Motors Corp. selling agreements, since they raise important questions under 
the antitrust laws.” 


That is the end of Mr. Curtice’s quote. 

Nothing has happened since the corporation’s position on terri- 
tory security was stated in March of 1956 to cause any change in that 
position. In fact, developments and experience in the industry and 
in the wholesale and Sail taathating of automobiles strongly confirm 
the validity of that position. In evaluating such a position, particu- 
larly in relation to our national antitrust policy, several factors must 
be considered. 

A high degree of interdependency exists between the manufacturers 
and the dealer. The dealer is not legally the agent of the manufac- 
turer but he is regarded as the manfacturer’s “representative.” The 
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dealer’s business success depends importantly upon the quality and 
value of the product which he purchases from the manufacturer. The 
manufacturer’s success is determined in substantial degree by how 
well the dealers perform their functions. The subenehiie is a highly 
complex mechanical product operated daily by millions of persons 
without mechanical knowledge and skill. Today the dealer who sells 
a new car must generally purchase the customer’s used car in trade. 
Facilities must be provided by the dealer to service the car throughout 
its useful life. Facilities and organizations required by the dealer 
to display, sell, and service automobiles represent a substantial invest- 
ment. The manufacturer requires substantial investment in an or- 
ganization to design and produce progressively better cars in volume. 
The personal element is inherent in the relationship between the manu- 
facturer and the dealer. 

Because of these factors and their importance in promoting the 
success of both the dealer and the manufacturer, the franchise rela- 
tionship has been evolved as the approach best suited to the sale and 
service of the product involved and to the mutuality of interests exist- 
ing between the manufacturer and the dealer, under the free enterprise 
system and existing laws. 

Another factor which must be considered is the responsibility which 
the manufacturer and the dealer must assume with respect to the 
motor vehicle after it has been purchased by the retail customer. 

The manufacturer, as the assembler of the motor vehicle, is liable 
for injuries resulting from its defective and unsafe construction, even 
though the defective part may have been the product of a supplier. 

Generally, normal inspection procedures of the manufacturer are 
adequate for finding and remedying defects. However, occasionally, 
because of latent or hidden defects which may develop in a part manu- 
factured by the automobile manufacturer or by one of his suppliers 
-after new products are in operation on the highways, the manufacturer 
must enlist the assistance of the franchised dealer to have the motor 
vehicle brought into his service station for correction of the defect. 

Defects in parts, which may affect the operation of a motor vehicle 
with possible resulting injury, do not occur frequently or in any sub- 
stantial number of cars. However, defects in parts, pares in 
the early production of new products, which merely affect the normal 
use and operation of a motor vehicle, can occur more frequently and 
in a more substantial number of motor vehicles. In such cases also, the 
dealer is expected to correct the defect, either when the motor vehicle 
is brought in for service or by requesting the customer to bring the 
car to the service station for the necessary service. 

Also in connection with the responsibility which the manufacturer 
and the dealer assume with respect to the motor vehicle in the in- 
terest of product goodwill and satisfying the retail customer, General 
Motors has, for years, issued an express warranty to its dealers with 
respect to its motor vehicle on the basis of 4,000 mile of operation or 
90 days following the delivery of the car to the retail purchaser. 

This warranty is, in turn, passed on by the dealer to the retail cus- 
tomer. The dealer performs the service under the warranty and is re- 
imbursed by General Motors. 

In 1941 the dealer who performed warranty service on a car sold 
by him received the replacement part without cost to him and was paid 
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50 percent of the flat rate labor charge. In 1953 the reimbursement 
for labor was increased to 65 percent of the flat rate labor charges and 
the reimbursement for material was increased to 100 percent of the 
dealer’s cost of part plus 10 percent. 

Since 1956, the entire cost of warranty adjustment has been assumed 
by General Motors by increasing the reimbursement on labor charges 
from 65 percent to 100 percent and warranty reimbursement was made 
applicable to all our new cars, whether or not sold by the particular 
franchise dealer performing the service under the warranty. 

In addition to the standard warranty of 4,000 miles or 90 days, which 
is incorporated in the dealer franchise agreements and issued by our 
dealers to their retail customers, General Motors, since 1941, has ex- 
tended to its dealers for their benefit and the benefit of their retail cus- 
tomers, a policy under which warranty claims which are established 
under prescribed conditions and limitations, may be accepted on the 
basis of 12,000 miles or 12 months instead of the standard 4,000 miles 
or 90 days with the same reimbursement to the dealers as applies under 
the standard warranty. 

We believe that the foregoing evidences our interest in the dealer 
and in the retail customer and in the use and operation of our products. 
Naturally, we want every retail customer to have the benefit of these 
programs. As long as the retail customer resides in the designated 
area of the dealer, no problem is presented in carrying out the pro- 
gram for that customer. 

If the customer moves into the designated area of another dealer 
after he has purchased his car, he is still entitled to and receives 
warranty service. 

On the other hand, if a resident in the designated area of one dealer 

urchases a motor vehicle from a dealer outside that area, particularly 
if he is located several miles away, the customer cannot conveniently 
obtain warranty service or regular service for his motor vehicle. 

On the other hand, if that customer requests warranty service or 
regular service from the dealer in his area who has not sold him the 
car, he may have difficulty getting satisfactory service from a dealer 
who is resentful because of the loss ofa sale. In the interest of product 
good will and customer good will, General Motors expects the dealer 
to render that service, even though he did not sell the car to the owner. 

However, in some instances, dealers have refused to furnish not 
only warranty service, but even regular service, and to the extent that 
some have furnished such service, they have insisted that the owners 
who have purchased cars from them should have preferential treat- 
ment. 

Thus far I have referred to product good will solely in connection 
with the service phase of the retail business. Because service is re- 
quired for a motor vehicle over a period of years, this might appear 
to be the most important factor. However, it is not the only factor 
in the development and maintenance of product and customer good 
will. The sales end of the automobile retail business is very im- 
portant. 

As I have indicated, unlike thousands of items customers buy “off 
the shelf” every day, the automobile is an unusual product in many 
respects. To assure customer satisfaction, facilities must be provided 
to condition the car before sale at retail, as well as to service it through- 
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out its useful life. The facilities and organization required by the 
dealer to effectively display and sell, as well as to service automobiles, 
necessarily represent a substantial investment. 

Because of the substantial investment in facilities and the expenses 
incident to advertising, displaying, demonstrating, and selling new 
automobiles, a dealer must realize an adequate gross profit on the sale 
of new cars. To the extent that new motor vehicles are sold into the 
designated area of a franchised dealer by a dealer located outside of 
that area, the opportunity to realize adequate gross profit is 
diminished. 

Casual and infrequent sales of this type do not materially prejudice 
the profit opportunity of the franchised dealer but out of territory 
sales in recent years have not been casual; they are deliberate and 
frequent. The quality dealer who concentrates his efforts on the sale 
of new cars in his designated area and seeks to develop product and 
customer good will frequently finds that a dealer located outside of 
his designated area wil cross-sell rather than devote his efforts to 
selling new cars to his logical customers. 

It may be argued that the customer in the cross-selling transaction 
benefits by getting a bargain price. However, considering the amount 
of the investment the customer is making in purchasing a new car, the 
importance of the condition of that new car for its intended use, future 
warranty, and service requirements of the motor vehicle and whether 
the obligations of the selling dealer will be fulfilled on the basis of 
sound business ethics and practices, irrespective of legal rights, the 
bargain purchase is of questionable value. 

In view of the impact of cross-selling on gross profit and return on 
investment, the effect of the continuance of this practice on the future 
of the automobile retail business should be carefully considered. Cer- 
tainly, if cross-selling increases and dealership profits decrease, there 
will be less incentive for automobile dealers to remain in business. 

Of even greater importance is the fact that such a condition in the 
retail automobile business will have a deterring influence on prospec- 
tive new dealers and newcomers to the business. If the situation de- 
teriorates and the automobile manufacturers experience difficulties in 
retaining their dealers and attracting new dealers, what are they 
expected to do? 

The decision to merchandise automobiles through independent mer- 
chants under a franchise system was made many years ago. That de- 
cision is just as sound today as it has proved to have been through years 
of experience. Certainly automobiles cannot be sold “off the shelf” or 
through supermarkets. 

I am told that the objectives which would be accomplished with ter- 
ritory security, are legally possible if a manufacturer were to handle 
the retail distribution of his products directly or through agents. I 
find it difficult to understand what is so objectionable in extending the 
same rights to independent retailers who are small-business men. 

Our counsel has furnished me with a quotation from the opinion of 
Mr. Justice Brandeis in the case of Chicago Board of Trade v. United 
States (246 U.S. 231 at 238). 


Every agreement concerning trade, every regulation of trade, restrains. To 
bind, to restrain, is of their very essence. The true test of legality is whether 
the restraint imposed is such as merely regulates and perhaps thereby promotes 
competition or whether it is such as may suppress or even destroy competition. 
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I am also advised that Congress has in the past enacted legislation 
which permits restraints or regulation affecting commerce, such as the 
fair-trade laws. 

In our opinion, legislation to permit “territory security” such as 
has heretofore existed in the General Motors franchise agreements 
would be just as much in the public interest. 

Thus far I have presented the corporation’s position on the broad 
issue of territory security, namely, that the franchised dealer who 
sells a new motor vehicle into the designated area of another fran- 
chised dealer or dealers handling the same make of car, compensate 
the infringed dealer or dealers in an amount not to exceed 5 percent 
of the list price of the car. 

The corporation urges that legislation be enacted to authorize auto- 
mobile manufacturers to incorporate provisions in their franchise 

ments which will accomplish the foregoing and also provide for 

e determination of the amounts of compensation and the designa- 
tion of areas by the automobile manufacturers. 

Senator Porrrr. Could I ask a question at this point ? 

Mr. Hursraper. Yes, sir. 

Senator Porrer. Are you suggesting that the legislation itself should 
determine the amount of the compensation ? 

Mr. Hursraper. No, not particularly the amount, Senator. Not 
to exceed 5 percent, but we are suggesting that the legislation authorize 
that automobile manufacturers incoporate provisions in their franchise 
agreements which will accomplish the foregoing, namely, the setting 
forth of territory, and the establishment of the designated area. 

Senator Porrrr. But it is not the intent that the legislation set limits 
as to the amount of compensation or the size of the territory. That is 
something that the manufacturers would do themselves? 

Mr. Hursraper. Yes, we suggest 5 percent as, based on past experi- 
ence, being a reasonable amount. 

Senator Porrrer. And if the legislation were adopted, that limit 
should be put in the legislation ? 

Mr. Hoursraper. Yes. 

Further, I am authorized by Mr. Curtice to repeat the position 
taken by him in his March 2, 1956, address, namely, that if the terri- 
tory security provisions removed from our franchise agreements in 
1949 were considered to be legal, such provisions would be incorpo- 
rated in our franchise agreements. 

Now, I address myself to the proposed legislation. I wish it would 
clearly legalize territory security as we uderstand it, but we do not 
believe that it does. In fact, I am advised by counsel that effective 
territory security provisions should not be incorporated in our fran- 
chise agreements under the proposed legislation, if enacted. 

The purpose of the Legislation proposed by Senate bill 3865 is not 
set forth in the bill. Strictly interpreted, when read without refer- 
ence to any other laws applicable to the sale and distribution of prod- 
ucts, and without consideration of the customs and practices followed 
in the sale, distribution, and service of automobiles, it would appear 
to permit any manufacturer or distributor to enter into special 
arrangements with any dealer or group of dealers to compensate such 
dealer or dealers for the sale of automobiles at retail within a desig- 
nated area or territory, irrespective of discriminatory effects or com- 
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petitive limitations upon other dealers or groups of dealers. Similar- 
ly, it appears to permit a manufacturer or distributor to pay a dealer 
for servicing automobiles, compensation not permitted under existing 
laws. 

Viewed in the light of existing laws, and interpreted in its appli- 
cation to existing agreements and practices in the automobile industry 
between manufacturers or distributors and dealers, it does not appear 
to have to have any of these effects. The bill merely provides, in 
substance, that no law shall “render unlawful” any agreement between 
a manufacturer or distributor and a franchised retail dealer which: 

(1) establishes any system of incentive payments to compensate 
such dealer for the making of sales of such automobiles at retail 
within (the dealers) area of sales and service responsibility* * *, 

(2) requires such dealer to render * * * specified services and for 
that purpose to maintain specified facilities, or, 

(3) makes provision for the compensation * * * for the rendition 
of such services or the maintenance of such facilities. 

Parenthetical material and italic has been added by us. 

The provisions of subsections (2) and (3) make no change in the 
application or effects of existing laws. For many years franchise 
agreements between manufacturers or distributors have provided that 
automobile dealers shall render specified services and maintain spe- 
cified facilities for that purpose in their operations. Thus, a fair 
reading of the bill reveals that these subsections merely provide that 
it shall not be unlawful for a manufacturer or distributor to reim- 
burse a dealer for the performance of services. 

In practice, for servicing an automobile solely for the benefit of 
the automobile owner, the dealer is compensated by such automobile 
owner. The compensation he establishes and receives should provide 
the reimbursement for expenses incident to the services rendered and 
a reasonable profit. It may also provide some reimbursement for the 
costs and expenses incident to the establishment and maintenance of 
service facilities unless the dealer elects to provide such reimbursement 
from profits on the sale of automobiles. 

For servicing an automobile for the benefit of the manufacturer, 
as well as the owner, such as service in fulfillment of warranty obli- 
gations, the dealer is fully reimbursed by the manufacturer. Such 
reimbursement, but only actual reimbursement plus a normal profit, 
has been acknowledged by the Department of Justice to be legally 
permissible under existing laws. 

If “compensation” in excess of cost reimbursement and a normal 
profit with discriminatory effects as between dealers is contem- 
peenoee from a fair reading of the bill this does not appear to 
2 one of its purposes—it would contravene the antitrust laws, since, 
as drafted, the bill does not immunize such payments. 

Under subsection (1) the bill would permit the establishment by 
a manufacturer of a system of incentive payments to compensate the 
dealer for his sales of new cars in his area of sales responsibility. 
‘The effect of such a system would be to promote the sale ° new 
automobiles within designated areas and to limit the sale by «‘ealers 
of new cars outside of their designated areas of sales responsibility. 

The Department of Justice has said that such a limitation would 
necessarily be a restraint upon trade and would be illegal under the 
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antitrust laws. If, therefore, it was intended that the bill would make 
such a limitation lawful, it should either expressly provide for the 
amendment of the applicable antitrust laws to that extent or affirma- 
tively state that such arrangements are lawful. Since such an amend- 
ment is not provided for, the bill must be interpreted as merely author- 
izing a system of compensation which is consistent with existing inter- 
pretation and policy of the antitrust laws. 

This subsection therefore merely provides that it shall not be unlaw- 
ful for a manufacturer to compensate a dealer for the sale of new auto- 
mobiles at retail under a system which will not have the effect of 
restraining trade or commerce. In view of the foregoing, the bill 
neither immunizes anything which is now unlawful nor authorizes 
something which is now prohibited, with the result that it is merely 
declaratory of existing law. 

Accordingly, we are opposed to the enactment of Senate bill 3865. 

In conclusion, we recommend that legislation be proposed and en- 
acted that will specifically legalize, as an exception to the antitrust 
laws, territory security plans and provisions as incorporated in Gen- 
eral Motors franchise agreements in the past. 

Senator Porrer. Mr. Hufstader, in your statement you testified to 
the fact that actually you can do now, or you are doing now, what is 
contemplated or what is spelled out in the bill. 

Mr. Hurstaper. That is right. 

Senator Porrer. In other words, your 100 percent warranty guar- 
antee takes care of section 1? 

Mr. Hurstaper. Yes, sir. 

Senator Porrer. And the requirements for certain services are 
included in your franchises at the present time ? 

Mr. Hursraper. They are in the selling agreements. 

Senator Porrer. Mr. Busby. 

Mr. Bussy. I wish to ask a question about other bonuses, Mr. Huf- 
stader. Yesterday it was testified there were many bonuses given out 
by General Motors for sales by dealers to certain classes of persons, 
such as your parts bonus, your metropolitan bonus. 

Mr. Hurstaper. Parts bonus? 

Mr. Bussy. Where a rebate is given to a dealer for sales which he 
makes as a wholesale parts distributor. 

Do you see any distinction between this sort of restraint—or bonus— 
for sales to another customer, and the territorial security type re- 
straint ? 

Mr. Hursraper. To compare, as you express it, the parts bonus— 
and if I may, we do not consider it a bonus—it is a payment for a 
service which the dealer renders in the sale of parts to a so-called 
independent garage which is over and beyond the consideration of 
using parts for his retail service operation, and so in no sense do we 
consider it a bonus, and too, the operation of our parts wholesale plan, 
and any territory consideration are not at all comparable. 

Senator Porrer. What about the bonus that is paid for clean-up at 
the end of a model season? Would you consider that comparable ? 

Mr. Hurstaper. No, there is no comparison there. It is offered to 
all dealers. It is merely a policy that is inaugurated by the company 
for so-called clean-up. We may or may not do it, and if we do do it. 
it is offered to all dealers. 
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Mr. Bussy. Your metropolitan bonus, though, is varied, is it not? 

Mr. Hursraper. Yes, it is. 

Mr. Bussy. For the purpose of compensating dealers who have 
higher overhead in large cities ? 

{r. Hursraper. That was one of the considerations when it was put 
in a number of years ago. 

Mr. Buspsy. The Justice Department letter stated yesterday that 
actually a bonus acted in the same way asa penalty. Are you familiar 
with the letter ? 

Mr. Hursraper. I read it once, yes. 

Mr. Bussy. Would you care to comment on that? 

Mr. Hursraper. A bonus could operate as a penalty. We never con- 
sidered our territory security program, while it was in operation, as a 
penalty. As a matter of fact, I might state that in the period when 
it was in effect, General Motors penetration of the market was a very 
satisfactory growth. 

Mr. Buspy. I think the reasoning was that a bonus to a person living 
within—a bonus for a sale to a person living within a territory was the 
penalty to all those living without the area. 

Mr. Hursraper. We never looked as it as such. 

Mr. Bussy. You say in your last statement you recommend that leg- 
islation be enacted to specifically legalize the territorial security plans 
and provisions as incorporated in General Motors franchise agree- 
ments in the past. 

Mr. Hursraper. That is right. 

Mr. Bussy. You feel that a return to the infringement penalty type 
territorial security would be the best system rather than this bonus 
type idea that is incorporated in the present legislation ? 

Mr. Hursraper. In our experience we feel it would be a good thing 
to provide that, and we have so set forth. 

Senator Porrer. What you are recommending is that if you are 
going to deal with this problem, this type of procedure should be 
exempted from the antitrust laws ¢ 

Mr. Hursraper. That is right. 

Senator Porrer. An outright exemption ¢ 

Mr. Hurstaper. Yes, sir. 

Senator Porrer. I wonder if your counsel would furnish the com- 
mittee with language that would accomplish the purpose that you 
desire ? 

Mr. Power. We will see what we can do in that respect. 

Mr. Bussy. There was one conflict yesterday on whether or not 
dealers are being properly compensated for warranty work. It was 
contended by a General Motors dealer that they still lose money on 
work they do for warranty. What is the corporation’s position on that 

Mr. Hursraper. It has been stated in the statement, Mr. Busby, that 
the dealer is reimbursed, his flat rate, 100 percent, for the labor and 
the cost of the part, plus 10 percent. Now, if he loses money on that, 
he is losing money in his shop overall. 

We pay the dealer, to put it in very forthright language, we pay 
the dealer the same thing that he gets from a retail customer on his 
labor, and the cost of his part plus 10 percent. It is spelled out, or 
set forth in the selling agreement. 
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Now, if the dealer is losing money on that, then he is losing money 
on his whole shop operation and ought to take a look at it. 

f I may go one step further and explain to you that the funda- 
mental reason why General Motors went to 100 percent labor, the 
nomenclature in the trade, was that we not ask the dealer on a war- 
ranty operation to perform that service for less money than he re- 
‘ceived from a retail customer. We felt that that was a very fair 
undertaking and that it would place the dealer alongside of us in 
taking care of the retail customer. 

nator Porrer. I assume it also would be an incentive for him to 
service the warranty on a car that was sold by another dealer. 

Mr. Hursraper. Yes; indeed. Precisely, Senator Potter. 

Mr. Bussy. One other question. 

sly effect, if any, does territorial security have on volume of 
sales 7 

Mr. Hursraper. I have some statistics on that. 

I can give you the year 1940 and the year 1941. Those were years 
when the policy was in effect, and the total number of claims in all 
of Ginacel Miane percent of 100 new car sales was 3.67 in 1941 and 
3.68 in 1940, calendar year. 

Mr. Bussy. These were the claims made—— 

Mr. Hursraver. By infringed dealers, and I must go one step fur- 
ther to explain to you that when the dealer made the claim, the 
infringed dealers, and careful review of that determined it to be a 
valid claim, the manufacturer paid the infringed dealer and collected 
from the infringing dealer. 

You might be interested also in the amount of money involved. In 
1941 there was paid to so-called injured dealers, or infringed dealers, 
$1,604,000, and in 1940, $1,347,000 for all of the 5 car divisions of 
General Motors. 

Mr. Buspsy. You tried to collect that from those dealers that did 
the infringing. 

Mr. Hursraper. It was paid. It was paid by the manufacturer to 
them. 

Mr. Bussy. That comments on the effectiveness of the system, but I 
do not think it comments on whether or not the territorial security 
affects the volume of sales overall. 

Mr. Hursraper. O. K., let’s take a look at that one. If you want 
to take—I want to give you General Motors market penetration, 
which I think is germane to your question. 

In 1938, it was 44.8 percent of the industry. In 1939, it was 43.7. 
In 1940, it was 47.6, and in 1941, it was 47.3. 

Senator Porrmr. What is it today ? 

Mr. Hursraper. It is running approximately, in the first 4 months 
of this year, slightly over 50 percent. 

Mr. Bussy. How does this correlate with territorial security ? 

Mr. Hursraper. Well, these are years, Mr. Busby, in which ter- 
ritorial security was in effect, and coming to the point of your ques- 
tion, did territorial security affect volume, we say no, and I gave 
you these percentages showing that we made an increasing penetra- 
tion of the market in a period when territory security was in effect. 

I have not quoted you the immediate postwar years, such as 1947, 
1948, and 1949, because they were controlled and abnormal years. 
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Mr. Bussy. This is your percentage of the market, but I assume 
that everybody had territorial security at that time. 

Mr. Hoursraper. I wouldn’t think that would be a resonable as- 
sumption, without the facts. I can’t answer it, but you must ask the 
other manufactuers. I don‘t know whether they did or didn’t, but 
I can speak to the point of General Motors. 

Senator Porrer. You took the territorial security provisions out 
of your contracts in what year ? 

Mr. Hursraper. November 1, 1949. 

Senator Porrer. And what was your percentage of penetration in 
1950, which would be the next year ? 

Mr. Hvurstaper. I don’t have that with me. However, again, Sena- 
tor, that was the Korean war year and was abnormal, and the fol- 
lowing years, 1951, and 1952; restrictions of production were not re- 
manok until April 1, 1953. 

Senator Porrer. One of the complaints the committee has received 
is that a dealer will move into another community and, by a blitz 
type of raido, television, and newspaper advertising, go out into 
the other dealer’s territory and make many sales. 

I assume that is probably covered pretty much in your term “cross 
selling,” and, as you stated, there always will be a certain amount of 
cross selling. 

But can the manufacturer, under your existing franchise, control 
that type of operation where a man may be operating out of a gas 
station, and then enters into this volume business by selling in terri- 
tory which is not normally his own market area ? 

Mr. Hursraper. Legally, we can’t. 

Senator Porrrer. Legally, you can’t ? 

Mr. Hurstrater. No, sir. 

Senator Porrrer. Then it is your 

Mr. Hursraper. We try not to have them operate out of a gas sta- 
tion, I would like to get to that detail. 

Senator Porrer. You do have people that may have facilities with- 
in their own community but will move out—I think we have had ex- 
perience in my own State where dealers mave out of the Detroit area 
into a neighboring community with an intensive sales program in 
somebody’s else’s area, which leaves the customer probably dependent 
pretty much upon receiving service from the person who loses the sale. 

Mr. Hursraper. We deplore that situation, Senator, and we set 
forth in this statement here that we try to analyze the territory to 
get the right number of dealers in relation to the market potential. 
There can be human error in that, of course, but if that is anywhere 
near right, then we feel that the franchise system is best continued, 
and sustained and maintained by a dealer developing the territory and 
to enable us to set forth in the contract a designated territory and 
have him understand that that is his responsibility and thereby not 
have any slight inference of encouragement that he do as you have 
just enunciated is the right way to handle this market, and we feel 
that for the long pull that it will make for profitable operation, will 
mean the attraction of proper capital for the retailing of automobiles 
and place this business on a sound substantial basis on a retail level. 

Senator Porrer. I would assume that General Motors, or any other 
automobile manufacturer would have to have continuing surveys 
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made as to the developments of new market areas. We have a great 
migration of people—— 

r. Hurstaper. Not only new market areas, but also there are areas 
in the metropolitan cities that are eroding. Let’s take Detroit, for 
example. You take Kass Avenue, there, you know what is happening 
there? There was one Pontiac dealer; we bought him out. The pop- 
ulation, the purchasing power just moved away from him. 

Senator Porrer. Does he have the opportunity to move into a more 


populous area ? 

r. Hursraper. As and when the opportunity presents itself. We 
are not going to shove somebody out to put him in, but as the oppor- 
tunity presents itself; yes. , 

Senator Porrer. We appreciate your statement. You have been 
helpful to the committee. There is no pride of language, as I say, and 
we seek your advice for language to accomplish the purpose which you 
have stated in your statement. 

Mr. Hvurstraper. Thank you. 

Senator Porrer. We have a statement from the Chrysler Corp. 
They have asked to submit their statement; they will not testify in 
person. We will make that statement a part of the record. I assume 
the statements are available to the press at this time. 

(The statement of Chrysler Corp. is as follows:) 

JUNE 20, 1958. 

Deak SENATOR Potrer: We appreciate your invitation to express our views on 
S. 3865, introduced by you jointly with other Members of the Senate. Because 
a healthy vigorous body of dealers is so important to keeping the automobile 
industry strong and prosperous, we have a deep interest in any move to 
strengthen the authorized dealership. 

In general, our feeling has been that most automobile dealer problems can be 
solved without resort to legislation. As a matter of principle, we doubt the 
wisdom and perhaps the constitutionality of special legislation dealing with the 
specific problems of a single segment of the economy. However, we appreciate 
the objectives of S. 3865, and it may be that legal and practical ways can be 
found to accomplish them. 

As we understand it, S. 3865 seeks to: 

1. Allow automobile manufacturers to establish a system. of compensating 
dealers for sales they make in specified sales localities. 

2. Allow manufacturers to require dealers to render specified service on 
vehicles and to require them to establish specified facilities. 

3. Allow manufacturers to compensate dealers for rendering such services or 
maintaining such facilities. 

Chrysler Corp. dealers at one time were franchised under a closed territory 
system. At that time, we merchandised automobiles through distributors and 
the distributors dealt with most cases of territorial infringement. The closed 
territory system served its purposes fairly well under conditions existing at the 
time and under the distributor system. 

As marketing conditions have changed over the years, we have given this 
subject a great deal of thought and consideration and have discussed various 
aspects of it with many of our dealers. We are now inclined to favor some 
form of territorial security, provided we can find a practical means of resolving 
fundamental problems that are involved in applying the principle, and provided 
the legality of what we do is clear. 

This involves many problems. For instance, designating sales areas by geo- 
graphic boundaries would be a relatively simple matter where communities are 
separated by considerable distance and where trading practices generally have 
developed along geographic lines. On the other land, designating similar terri- 
torial boundaries in metropolitan communities, where demarcation lines may 
fall at the middle of a city street and where people frequently buy where they 
work rather than where they live would be much more difficult. We can expect 
this aspect of the problem to become more complex with the growing trend 
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toward suburban living and with the development of great contiguous population 
areas, such as the ones that extend from Boston to Washington, D. C., and from 
Milwaukee, Wis., to South Bend, Ind. 

One of the fundamental precepts of the American system is that the consumer 
has the right to exercise freedom of choice in the market place. How to pre- 
serve this right while maintaining dealers’ closed territories presents another 
problem. 

The bill speaks of compensating dealers for “the making of sales.” Where is 
the sale made? Where the prospect hears, reads, or sees the advertisement? 
Where he lives? Where he works or has an office? Where he signs the papers? 
Where the dealer or dealer’s agent signs the papers? Where the customer takes 
delivery? 

Would it be the dealer’s responsibility to determine the addresses (summer 
or winter, home or office) of prospective customers and to decide what price to 
quote on the basis of uncertain criteria? How would the validity of a purchas- 
er’s avowed address (summer or winter, home or office) be determined, and 
who would be responsible for determining it, the factory or the dealer? 

Would an effective system require penalties for dealers who sell to customers 
outside their closed territories, as well as incentives compensating dealers for 
sales within the territories? Who polices the system? In allowing incentive 
contracts with “any franchised retail dealer,” does the bill permit manufacturers 
to vary incentive arrangements among or between dealers? 

How would sales to national companies employing large fleets of vehicles 
for company and employee use be dealt with? Would cars sold to leasing or 
renting companies, which may have many different locations, require special 
treatment? Would a man who prefers to lease a car for his personal use, rather 
than to purchase one, finds that his freedom of choice is restricted? Would 
leases with an option to the lessee to buy be considered a sale or a lease? 

Many other questions arise out of proposals to permit manufacturers to require 
dealers to render specified services and maintain specified facilities—matters that 
the parties now deal with by mutual agreement and we believe, on a mutually 
satisfactory basis. Could the manufacturer compensate dealers in excess of their 
actual costs or in amounts less than those costs? Who would specify the serv- 
ices—the manufacturer or the dealer? If the manufacturer, would there be 
any limit on the services and facilities it could specify? Would the specified 
services and facilities have to be the same for all dealers? Who would police 
payments to see that they were for specified services and specified facilities? 
These and other questions that the bill does not answer give us considerable 
concern. 

The problem before the committee now, therefore, is how to clarify the legality 
of what we may do. Once this is done, we are confident that we can work out 
solutions to the above and other practical details in such a manner as to be 
equitable to both manufacturer and dealer and in such a manner that would 
preserve the consumer’s free choice in the market place. 

If enacted, S. 3865 would cut across many existing laws, all which are subject 
to varying interpretations. Questions would be raised under the Sherman Act. 
For example, Victor R. Hansen, Assistant United States Attorney General in 
charge of the Justice Department’s Antitrust Division, has said, that in his 
view, payments for in-territory selling would raise “serious questions under the 
antitrust laws, including allocation of customers, division of territories, boy- 
cotting of nonfranchised dealers, and resale price maintenance.” 

The Robinson-Patman Act prevents a seller from paying a buyer for maintain- 
ing certain facilities or performing certain services unless such payments are 
made available to all competing buyers on a proportionately equal basis. The 
Clayton Act prohibits a seller from requiring his customers toe devote their 
facilities exclusively to the sale of the seller’s products. Many States have laws 
affecting the activities a manufacturer and dealers may engage in. 

Notwithstanding the fact that S. 3865 states “no provision of law shall render 
unlawful” the practices permitted by it, if the existing laws are not specifically 
amended, a whole new area for judicial determination will be opened. It might 
take years to determine, through costly litigation, exactly what S. 3865 permits, 
how much its broad language conflicts with these laws, and where the conflict 
begins and ends. Furthermore, there is no reference in S. 3865. as to its effect 
on existing State laws. 

It is our feeling that S. 3865, as now drafted, would tend to confuse the rights 
of manufacturers and dealers under existing laws. 
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If Congress desires to act in this area, we feel strongly that S. 3865 needs to 
be amended substantially to make it absolutely clear that its provisions take 
the precedence over all existing law. These changes probably should take the 
form of amendments to the Sherman Act, the Clayton Act, the Robinson-Patman 
Act, the recently enacted “good-faith act’ and other acts that now limit actions 
in the areas dealt with by the bill. We also believe that the bill should be 
amended so that it applies to all retail distribution and is not limited to the 
automobile industry—thereby removing the possibility that it might be con- 
strued as class legislation. In addition, we suggest that the Senate give the 
most careful consideration to how far it wishes to go in casting doubt on the 
vast body of State law now in effect, dealing with a number of these problems. 

We hope these observations will be helpful to the deliberations of your com- 
mnittee. 

Sincerely, 
C. L. JACOBSON. 

Senator Porrer. The next witness-will be William T. Gossett, vice 
president and general counsel, Ford Motor Co. 

We are delighted to have you here, not only as a representative of 
Ford Motor Co., but as one of America’s outstanding lawyers. We 


appreciate having you appear before us. 


STATEMENT OF WILLIAM T. GOSSETT, VICE PRESIDENT AND 
GENERAL COUNSEL, FORD MOTOR CO. 


Mr. Gosserr. Thank you, Senator. I am very glad to be here. I 
would like to introduce Walker A. Williams, vice president and as- 
sistant chairman of the dealer policy board, and Duane Freese, secre- 
tary of our dealer policy board. 

Senator Porrer. We are delighted to have you here, and you may 
comment at any time you so desire. 

Mr. Gosserr. May I proceed ? 

Senator Porrer. You have a prepared statement, and I would as- 
sume you would like to proceed by going through the statement, first, 
and then we can discuss it at the conclusion of your statement. 

Mr. Gossett. If that is agreeable, yes, Senator. 

My name is William T. Gossett. I am vice president and general 
counsel of Ford Motor Co. At the invitation of the subcommittee, 
IT am here to discuss, on behalf of our company, Senate bill 3865, rela- 
tive to the distribution of automobiles in interstate commerce. 

Ford Motor Co. has given considerable throught to the problem of 
cross-selling, and has made intensive efforts to determine accurately 
and impartially the attitude of our dealers toward this issue. Many 
dealers regard a certain amount of cross-selling as desirable and con- 
ducive to an alert and effective system of distribution and as a basic 
right of the dealer in certain circumstances. Some cross-selling, how- 
ever, is irresponsible, and unworthy of the dealers who resort to it. 
It has caused serious damage to the businesses of other dealers. 

Many Ford Motor Co. dealers believe that a continuation of the 
unrestricted cross-selling that is engaged in by some dealers threatens 
the stability of the entire distribution system, and may render it un- 
profitable and unattractive; that it may discourage dealers and po- 
tential dealers from investing in and maintaining facilities that are 
necessary to assure the public the service that it deserves. Some 
dealers believe, moreover, that the curtailment of irresponsible cross- 
selling would stabilize their businesses and investments, and that legis- 
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lation should be enacted to curb the practice. Most of our dealers, 
however, are opposed to such legislation. 

Over the years, the manufacturers have resorted to various means 
to prevent or mitigate the effects of cross-selling. As early as 1917, 
the sales agreements between Ford Motor Co. and its dealers con- 
tained provisions designed to accomplish this purpose; other manu- 
facturers have condemned and deprecated cross-selling, and dealers 
and dealer associations have denounced it and urged the adoption of 
measures to bring about its discontinuance. 

We are sympathetic with the desire of our dealers to eliminate un- 
fair trade practices and stabilize distribution methods in the indus- 
try, in order to justify and encourage investment in facilities. 

Nevertheless, when legislation is proposed to curb the practice of 
cross-selling, it should be considered on its merits; it should be ana- 
lyzed and appraised in the light of the industry’s more than 50 years 
of experience in the marketing of automobiles; and those who would 
be attected by its provisions should speak candidly concerning its 
probable effects and implications in so vital a segment of the economy 
of this Nation as is the automobile industry. 

Since any such legislation would establish rules and regulations in 
a critical area of the business of selling automobiles, it should be a 
model of clarity and precision of terminology. No such document is 
S. 3865. It is vague and ineptly phrased. Its provisions are am- 
biguous, and no effort has been made to define them. It is obscure in 
its objectives. In our opinion, the bill, if enacted, would confuse the 
industry, would invite litigation, and would create many more prob- 
lems than it would solve. 

The bill should be read, I suggest, in the light of the present pol- 
icies and practices of the automobile industry, as reflected in the sales 
agreements between the manufacturers and the dealers. The form of 
sales agreement employed by Ford Motor Co. is fairly representative 
of those in use in the industry. It confers upon the dealer, on the one 
hand, and the manufacturer, on the other, certain rights, powers, and 
duties regarding the sale and service of the vehicles of the manufac- 
turer. 

Under the Ford sales agreement, the dealer undertakes to promote 
in his locality the sale of our company’s vehicles and other products, 
but is not confined to making sales in that locality (par. 2 (a) (i)); 
he agrees to render appropriate service to those products, but is not 
limited to products in the hands of persons residing in his locality 
(par. 2 (a) (ii)) ; and he undertakes to establish, maintain, equip, and 
staff a place of business suitable for fulfilling his obligations under 
the agreement (par. 2 (b), (c), (d), and (e)). 

The company, among other things, warrants its products to the 
dealer, who is required to extend the same warranty to the customer 
(par 10 (a), (b)); and agrees to reimburse the dealer for warranty 
work and claims by paying to the dealer amounts equal to 100 percent 
of the dealer’s retail labor rate and 110 percent of the dealer’s invoice 
price on parts replaced (par. 10 (c)). 

I would like to explain there that in cases where a part is replaced 
by a dealer for a customer residing outside of his sales area, the reim- 
bursement of the dealer for the part replaced is 125 percent. That 
is a matter of policy, not set forth in our agreement. 





fg 
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Senator Porrer. When a dealer warranty services a car that he 
didn’t sell, he receives 100 percent, plus 25 on a replacement part? 

Mr. Gosserr. It is a visiting owner policy, tied up with the residence 
of the owner of the car. 

It is the purpose of these provisions of the sales agreement to afford 
to the dealers adequate compensation for the warranty work that 
they are required to do for their customers under the sales agreement. 
The payments that our company makes each year to its dealers for this 
work run into many millions of dollars. This warranty work is in 
addition to the dealers’ regular service work. For the regular service 
work, most dealers charge their customers competitive retail rates 
and coe and make fair profits on the sale of labor and service parts. 
In this respect, their service departments function as independent 
repair and service garages. If managed properly, these departments 
should be self-sustaining economic units that aid iaiueilie in the 
sale of vehicles by the dealers. 

In the light of these facts, I invite your attention to the language 
of the bill : 


No provision of law shall render unlawful— 

(a) Any provision of any contract * * * between any manufacturer * * * 
of automobiles and any franchised * * * dealer * * * under which such manu- 
facturer * * * 


(1) Establishes any system of incentive payments to compensate such dealer 
for the making of sales * * * at retail within a specified geographical area * * * 
of sales and service responsibility of such dealer * * *, 

(2) Requires such dealer to render with respect to such automobiles specified 
services and for that purpose to maintain specified facilities, or 

(3) Makes provision for the compensation of such dealers for the rendition 
of such services or the maintenance of such facilities ; or 

(b) Any act taken to carry into effect any such provision. 

The bill contains no definitions of its terms. For example, there is 
no definition of the words “to compensate such dealer” and “for the 
compensation of such dealers,” as used in subsections (1) and (3) of 
section (a). If they mean to “compensate” in the dictionary sense of 
the word, then the proposed legislation is unnecessary. It merely 
would purport to authorize present lawful practices of the manu- 
facturers. 

The inclusion of the words “for the making of sales * * * within 
a specified geographical area” does not or would not serve to clarify the 
legislative intent. Indeed, these words themselves are ambiguous. 
Every dealer’s place of business is located within a specified geo- 
graphical area. At that ro of business he consummates most sales 
and effectuates delivery of vehicles, and, of course, performs his service 
responsibility there. 

f the bill is intended to cover such transactions, then the legisla- 
tion is unnecessary. On the other hand, if the purpose of the bill is 
to authorize compensation to dealers only for sales and the perform- 
ance of service responsibility to customers residing within the area, 
then it should say so in precise terms. But even if this ambiguity 
were clarified, the meaning of the term “compensate” would remain 
obscure. 

We must look beyond the vague and ambiguous language of the bill 
in search of the purpose sought to be accomplished by its proponents. 
Such an inquiry inevitably leads to the recent history of the quest 
by some automobile dealers for some form of territorial security. 
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About a year ago, on June 17, 1957, Frederick J. Bell, executive 
vice president of the NADA, addressed letters to the presidents of 
the automobile manufacturers advising them of the views of the di- 
rectors of the NADA and referring, among other things, to— 

** * a desire for action * * * that would be directed at * * * the estab- 
lishment of some form of territory protection * * * 

Admiral Bell followed up his letters of June 17 with letters dated 
June 25, 1957, with which was enclosed a “Report of Special Commit- 
tee to the Board” of the NADA which included a suggested plan, 
adopted by the board. The report recited, among other things, that— 


It is the intention of territory security, regardless of what it is called, of 
charging a dealer for selling into the trading area of another dealer— 


and— 


The amount of the infringement indemnity would be 5 percent of the factory 
list price or a minimum of $100. 


The report described the plan as follows: 


It is the intention of this plan that the dealer’s cost per new unit be increased 
by a sum certain (a minimum of $100 is suggested). The manufacturer in 
return will pay each dealer this sum certain per new unit sold or delivered in 
his trading area, regardless of whether sold or delivered in his trading area, 
regardless of whether sold or delivered by him, as consideration for the dealer’s 
maintenance of adequate and proper facilities, parts and personnel as required 
by the selling agreement and for guaranteeing performance of proper war- 
ranty and after-delivery service on all new cars of his make sold or delivered 
within his trading area. 

Subsequently a separate group of automobile dealers, calling them- 
selves the Automobile Dealer Survival Association, proposed a vari- 
ant to the NADA plan, which would require the automobile manu- 
facturer to pay each of its dealers an overriding bonus of 5 percent 
of the factor suggested list prices— 
for all new cars and/or trucks sold by the dealer to residents of, and that 
will be in general use in, the dealer’s locality. 

The basis of this plan apparently was that the payment to the 
dealers would be in the nature of a premium for the sale of cars, the 
maintenance of facilities and the giving of service to residents of the 
dealer’s trade area. 

Sometime thereafter the NADA requested the views of the Anti- 
trust Division of the Department of Justice with respect to programs 
in the nature of the NADA and ADSA plans. It appears that Judge 
Hansen, head of the Antitrust Division, attended a special board 
meeting of the NADA and commented on these proposals. 

In the course of his comments he referred to prior advice given to 
the NADA by his predecessor, Judge Barnes, that programs involving 
the making of payments to selling or servicing dealers in relation to 
specified geographical areas might be contrary to the antitrust laws. 

Judge Hansen added, however, that any action taken by the Depart- 
ment would be on the civil side, rather than on the criminal side, of 
the docket. He explained that the Antitrust Division, and I quote his 
words— 
would interpose no objection, so long as the payment made by the selling dealer 
did not exceed that portion of the servicing dealer’s required warranty costs not 


already paid for by the manufacturer or the car owner. To the extent that such 
payments exceed nonreimbursed costs for required warranty service, however, 
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they penalize out-of-territory sales and tend to create a division of territories 
among dealers, which is a probable violation of the antitrust laws. As I under- 
stand each of the proposals which you describe in your letter of October 1, 1957, 
it is contemplated that the “bonus” or “sum certain” to be paid to dealers selling 
within the area of their service responsibility would exceed by a substantial 
amount that compensation which would constitute reimbursement for the dealer’s 
required warranty costs not already paid for by the manufacturer or the car 
owner. (See hearings of Senate Subcommittee on Antitrust and Monopoly of 
the Committee on the Judiciary, Feb. 19, 1958, transcript, pp. 2425-E, 2425-F). 


He then discussed the two proposals laid before him by the NADA 
and concluded : 

* * * it is my duty to inform you that it is my view that each of the proposals 
which you describe raises serious questions under the antitrust laws including 
allocation of customers, division of territories, boycotting of nonfranchised 
dealers, and resail price maintenance. For all of these reasons, I feel that it 
would not be in the public interest for automobile manufacturers to include such 
provisions in their franchise agreements (transcript, supra, pp. 2425-G, 2425-H). 

On February 19, 1958, Admiral Bell appeared before the Senate 
Subcommittee on Antitrust and Monopoly of the Committee on the 
Judiciary. He reviewed briefly the discussion between the NADA and 
the Department of Justice, indicating that in the opinion of the NADA 
it would be unreasonable to request the manfuacturers or dealers to 
“enter into a friendly suit” to test the validity of the position of the 
Department of Justice, and said: 

We think that the proper way to approach the matter is to lay it fairly and 
squarely before the lawmaking body of the United States. 

Therefore, we propose in the very near future to seek the introduction in both 
the Senate and House of Representatives of a short and simple bill that would 
resolve the issue once and for all when it is enacted into law (transcript, p. 2424). 

At the request of Senator Wiley, Admiral Bell then submitted for 
the record a tentative draft of the proposed legislation under con- 
sideration by the NADA. The draft purported to be an amendment 
to the Federal Trade Commission Act and provided, in its substantive 
provisions, as follows: 

‘Nothing contained in this act or any of the antitrust acts shall render unlaw- 
ful any contracts or agreements in which or in connection with which a manu- 
facturer establishes a system of incentive payments to compensate his retailers 
for sales at retail of said manufacturer’s products within specified geographical 
areas assigned by said manufacturer to his retailers as their respective areas of 
sales and service responsibility. 

Nothing contained in this act or any of the antitrust acts shall render unlaw- 
ful any contract or agreement in which a manufacturer requires that warranties 
will be fulfilled and services rendered and facilities provided by his dealer, and 
in which a manufacturer effectuates a system of compensating all of his dealers 
for fulfilling such warranties, rendering such services and providing such 
facilities (transcript, p. 2425-A). 

Manifestly, Senate bill 3865, now before this committee, had its 
genesis in the NADA draft submitted for the record on February 19, 
1958. There can be no question, moreover, that it is the purpose of 
Senate bill 3865 to authorize agreements between manufacturers and 
dealers which would effectuate the NADA or the ADSA plans, or 
variants of them. 

Since the purpose of the bill is to authorize incentive payments 
sufficiently large to discourage a dealer from selling to customers in 
another dealer’s territory, the enactment of the proposed legislation 
necessarily would constitute an amendment of the Sherman Antitrust 
Act, an amendment to the so-called “day in court” or “good faith” 


| 
| 











AUTOMOBILE DISTRIBUTION 105 


(O’Mahoney-Celler) law, enacted in 1956, and probably an amend- 
ment of the Robinson-Patman Act. 

That the proposed legislation would effectuate an amendment of the 
Sherman Act is clear from the statements made to the NADA by 
Judge Hansen, mentioned earlier. The proposed legislation prob- 
ably would constitute an amendment to the Robinson-Patman Act 
also, because it would tend to lessen competition among dealers in 
the same line of vehicles and would impose upon every automobile 
dealer a competitive disadvantage in selling to customers residing 
outside of the “specified geographical area designated as the area of 
sales and service responsibility of such dealer.” 

In addition, the bill also might constitute an amendment to the 
Federal Trade Commission Act; indeed, the original NADA draft 
was drawn as an amendment to the act. 

Let us now analyze the bill to envisage some of the consequences 
of its enactment into law. 

It must be presumed that the “system of incentive payments” pro- 
vided for in subdivision (a) (1) of S. 3865 would exceed the costs 
involved in the sales and service for which compensation would be 
paid to dealers. Otherwise, no legislation would be required, because 
the NADA has been advised by the head of the Antitrust Division of 
the Department of Justice that payments having direct relation to 
such costs would not violate the act. 

The bill contemplates that the amount of the payments to be made 
and the geographical area to be designated would be provided for in 
the sales agreement and would be established by the manufacturer or 
distributor. In his testimony on February 19, 1958, Admiral Bell 
indicated that the payment should be large enough to provide sub- 
stantial protection to each dealer from “cross-selling” by other dealers. 
The amount that has been suggested by the NADA is an amount equal 
to “5 percent of factory list price or a minimum of $100.” 

This raises the primary question of the source of the proposed “in- 
centive payments.” Are they to be provided by an increase in the 
wholesale price of the vehicle to the dealer; and if so, is the price of 
the car to the dealer’s customer to be increased correspondingly? Or 
is it contemplated that the manufacturer or the dealer would absorb 
the amount of the incentive payment ? 

In these days of decreasing profit margins when most of the auto- 
mobile manufacturers are operating at a loss, they could not afford 
to absorb the payments. Certainly a price increase to cover the pay- 
ment would not be popular with the dealer’s customers. And the lan- 
guage of the bill does not seem to contemplate that the dealer would 
absorb the incentive payments. Many dealers would, I think, object 
to any such idea. 

The bill employes highly ambiguous terminology. I have already 
pointed out that the bill contains no definition of such ambiguous 
terms as “compensate” and “compensation.” 

Another ambiguity lies in the purported authorization of incen- 
tive payments “for making of sales * * * at retail within a specific 
geographical area.” What constitutes “the making of sales * * * 
within a specified geographical area” ? 

The dealer maintains a place of business within his area of sales 
responsibility. If he sells a vehicle to a customer who resides out- 
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side the area and makes delivery at the dealer’s place of business, 
would the sale be made within or outside the dealer’s geographical 
area? Would the result be different if the contract of sale were 
signed, or if delivery of the vehicle were made, to the customer at the 
place of his residence outside the dealer’s area ? 

If the customer purchased a vehicle from a dealer other than the 
one serving the customer’s area, he might return the vehicle to the 
selling dealer for service. If he did so, would the incentive payments 
nevertheless be made to the dealer in whose geographical area the 
customer resided, or should not the cross-selling finaler who performed 
the service be entitled to the payments ¢ 

If the latter, the language of the bill should be changed, because 
it would seem to provide only for “sales * * * within a specified geo- 
graphical area * * * of such dealer” and to require the maintenance 
of facilities and the rendering of service “with respect to such auto- 
mobiles,” namely, automobiles sold by a dealer within a “specified 
geographical area.” 

The significance of these basic ambiguities in the bill lies in the fact 
that, unless the language is clarified, no manufacturer or dealer could 
safely enter into agreements providing for payments or withholdings 
in the nature of rewards or penalties, because of the risk of action by 
the Government under the antitrust laws, private suits under those 
laws, and suits by aggrieved dealers under the “good-faith” law. And, 
of course, as long as such fundamental ambiguities remained in the 
law, only confusion, ill will, and interminable wrangling between 
the manufacturer and dealer could result. 

In considering any system involving the payment of penalties or 
rewards designed to discourage cross-selling, it must be recognized 
that certain consequences would be involved from the point of view 
of the public. 

Any system of payments that would reward the dealer who sells to 
customers residing within his area, that would penalize effectively the 
dealer who sells to customers outside his area, inevitably would have a 
significant impact upon the public. 

It would have the effect of restricting the freedom of choice of the 
consumer. This is so because, according to our studies, the great 
majority of cross-sales are in fact need! hme in that they are 
initiated by the consumer. Thus, it would impose hardship on any 
consumer who, having had pleasant relations with a dealer in a par- 
ticular area, should transfer his residence to a nearby area, but who 
under the legislation could not continue his relation with the original 
dealer without suffering an economic penalty. It similarly would 
penalize a host of other consumers such as close friends, relatives, em- 

loyees, suppliers, and business associates of a dealer, who did not 
oe pen to reside in his territory. 

Benes of the dealers have pointed out that any system of rewards or 
penalties that would have the effect of discouraging cross-buying by 
the consumer would limit sales opportunities. An unreasonable limit 
on sales opportunities would have a tendency to decelerate the sales 
volume of the industry, which ultimately might affect the profits of 
all dealers, as well as the manufacturers. 

From the standpoint of the manufacturer, any system of rewards 
or penalties, whether paid for by the manufacturer or the dealer, or 
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shared by them, inevitably would impose heavy burdens upon the 
manufacturer. Any effective plan manifestly would involve the draw- 
ing of sharp territorial lines between dealers—much sharper than 
those contemplated under our present sales agreements. The initial 
step of drawing fair lines of demarcation between the territories of 
dealers could involve sharp controversy and would require arbitrary 
decisions by the manufacturer. 

The bill makes no provision as to who is to decide about those terri- 
tories. I assume the manufacturer would, but reasonable men might 
reasonably differ with respect to that under the language of the bill. 

And since our population patterns have been changing rapidly in the 
past, and promise to change more drastically in the future, these terri- 
torial lines would have to be studied constantly and readjusted fre- 
quently. This, of course, would have to be accomplished in the light 
not only of changing population groupings, but ever-changing shop- 
ping patterns. 

Any such system would require the development of many exceptions 
to whatever general rules might be established : exceptions with respect 
to fleet sales, sales of dealer demonstrators, sales to Government, sales 
to customers who might be away from their normal places of resi- 
dence for months at a time, sales to customers who oes in one place 
but use cars regularly in another, and a host of others. Inevitable 
disputes would arise among dealers as to their rights to sell to par- 
ticular customers and as to the facts concerning the residence, business, 
or occupation of customers with respect to whom rights are claimed, 
and concerning the areas in which the vehicles would be used. 

Since the administrative burden, and probably the function of de- 
ciding between conflicting claims and adjudicating the validity of 
sales and registrations of vehicles, would fall upon the manufacturer, 
the administration of the plan would be costly and burdensome. The 
settlement of such disputes, which might be numerous, would involve 
conferences, correspondence, affidavits, investigations, and even litiga- 
tion. All of this would be costly, time consuming, and productive of ill 
will among the members of the industry and with its customers, whose 
residence would have to be determined from time to time and con- 
cerning which there might be some dispute. 

The problems of administering plans and programs to curb cross- 
selling, mentioned earlier, are not imaginary. They and many others 
have been the product of our experience at Ford Motor Co. 

As early as 1917, as I indicated earlier, the sales agreement em- 
ployed by Ford Motor Co. contained a recital that sales to residents 
outside of the dealer’s territory were damaging to other Ford dealers 
and the company, and a covenant was included under which the deal- 
er agreed to pay the company $100 as liquidated damages with each 
such sale. bias 

In turn, the company agreed to pay the dealer a commission of 10 
percent of the list price in the event that the company made a direct 
sale to a retail buyer in the dealer’s territory. Asa result of litigation 
and dissatisfaction with the plan among dealers, the agreement was 
changed in 1920 to provide merely that extraterritorial sales by the 
dealer might be a basis for cancellation of the agreement. This pro- 
vision was deleted entirely the following year. 
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In 1938 the company made substantial changes in its sales agreement. 
Provisions with respect to the dealer’s trade practices were inserted. 
The new form of agreement required that if a dealer sold a new Ford 
to a customer residing in an area in which another authorized dealer 
was located, the selling dealer would pay a service commission of $30 
to the other dealer. It also provided that the company would act 
as umpire in the event that disputes arose between the dealers. 

In practice, enforcement of this provision was found to be both 
unpopular with the dealers and unworkable. The provision contem- 
plated that the dealers would honor their obligations willingly, with 
the company acting only as an umpire. But many dealers refused 
or failed to make payments to other dealers, and the company came to 
be looked upon as a collection agency between the dealers. 

Finally, the number of disputes between dealers grew to unmanage- 
able proportions. Ill will spread among dealers, often involving cus- 
tomers in the disputes. Company personnel found themselves devot- 
ing inordinate amounts of time to these unproductive controversies. 
After several years the company ceased trying to enforce the provi- 
sions, and in 1953 they were eliminated from the agreement. 

In spite of our unsatisfactory experience in the administration of 
provisions for territory security for our dealers we nevertheless have 
approached the subject anew with an open mind. Since the receipt 
of Admiral Bell’s letters of June 17 and 25, 1957, advising of the 
NADA plan, the management of our company has given intensive 
study to that plan, the ADSA plan, service commission plans, and 
other possible means of according some form of territorial security to 
our dealers. We have enlisted the aid, among others, of an outstand- 
ing marketing research agency and a leading economist and marketing 
expert on the faculty of Columbia University. We also have obtained 
the views of representative samples of our dealers. 

In seeking the views of our dealers we retained the firm of Alder- 
son & Sessions, of Philadelphia, who selected the dealers to be inter- 
viewed, conducted the interviews, and developed the form of question- 
naire to be followed by the interviewers. In general, the purpose of 
the survey was to obtain the views of a representative sample of our 
dealers in all sections of the country as to the extent, profitability, 
and effects of cross selling and the desirability of adopting some plan 
to minimize it. 

The results of the survey can be summarized as follows: 

1. Extent and profitability of cross selling: 

(a) The dealers said that at present, on the average, about 1 sale 
in 7 is a cross sale, and that, on balance, cross selling cancels out; in 
other words, although there are wide variations in practices, on the 
average, dealers sell out of their sales territories to the same extent 
as other dealers sell into them. ; 

(b) 65 percent of the dealers did not believe that cross selling was 
increasing. 

(c) 41 percent of the dealers believed that cross selling affects many 
dealers. Significantly, only 20 percent felt that their own dealerships 
were seriously affected | by cross selling. 


(d) 63 percent of the dealers said that cross sales and intraterri- 
torial sales were equally profitable to them. 
2. Effect of cross selling on sales and profits: 
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(a) 38 percent of “ dealers thought that they would experience 
increased sales if a plan for territorial security were established. 

(b) 26 percent ate the dealers, on the other hand, believed that their 
sales would be decreased as a result of a plan to minimize cross selling. 

(c) 65 percent of the dealers thought that a plan to minimize cross 
selling would increase their profits. 

3. Desire by the dealers for an organized plan : 

(a) 64 percent of the dealers said that t 1ey did not favor any plan 
to minimize cross selling if Federal legislation were involved. 

(6) On the other hand, if Federal legislation were not involved, 65 
pee would favor some appropriate plan to minimize cross selling. 

Kind of plan desired by the dealers: 

(a) In choosing between the HADA plan and the ADSA plan, of 
the dealers who were in favor of some sort of plan, 54 percent preferred 
the NADA plan. 

(1) This slight preference for the NADA plan, however, was ex- 
pressed only by single-point dealers. Maultiple-point dealers revealed 
equal preference for the two plans. 

5. Administration of any plan: 

(a) 59 percent of the dealers wanted the manufacturer to be the 
sole administrator of any plan adopted. 

(b) 13 percent of the dealers desired the manufacturer to partici- 
aes jointly with dealer organizations in administering a plan. 

6. Exemptions from the plan desired by the dealers: 

(2) Most dealers (57 percent) indicated that they would like pur- 
chases by their own employees to be exempt from the plan and 51 
percent of the dealers would exempt purchases by armed services per- 
sonnel or salesmen temporarily residing away from home. 

(6) Other exemptions desired by substantial percentages of dealers 
included sales of demonstrators, and sales to gover nmental agencies 
and fleet owners. 

Territorial boundaries desired by dealers: 

(a) Sixty-one perceit of the dealers believed that the boundaries of 
their present areas of sales and service responsibility would be accept- 
able under a plan. 

(b) Only 51 percent of the dealers thought, however, that the 
present boundaries would be satisfactory 5 years hence. 

Our survey has established beyond dispute, we think, that Ford 
Motor Co. dealers are divided not only with regard to the effects of 
cross-selling, but also as to the advisability and means of curbing it. 

We believe that the continued growth and development of the auto- 
motive industry in this country is inextricably linked to the preserva- 
tion of the authorized dealer system as a vital and profitable segment 
of the industry. It is our view, moreover, that if our dealers are 
prosperous, we will be prosperous and, conversely, if the operations 
of our dealers are unduly hampered by unsound selling methods and 
other problems, as a result of which there is a failure to make invest- 
ments and maintain adequate facilities to serve the public, the system 
will fail. 

We have always sought, and shall continue to seek, to improve the 
economic stability and increase the profits of our dealers. 

In the attainment of this objective, legislative intervention has never 
been and, we think, is not now required. 

28940588 





110 AUTOMOBILE DISTRIBUTION 


No legislation short of complete Government regulation, and cer- 
tainly not the legislation proposed by S. 3865, would serve to protect 
dealers from the rigors of intense competition. While we agree that 
any effective system of “territory security” for dealers would require 
legislative sanction, we are confident that it would soon become unpop- 
ular even among those dealers who now espouse it. 

But, however that may be, we think that any system that would 
provide premiums for in-territory sales and penalties for sales outside 
of prescribed areas would create difficult problems for the eee, the 
dealers, and the manufacturers. In considering such legislation, the 
Congress would, of course, want to understand the probable conse- 
quences and implications of the proposal. That is the aim of this 
statement. 

In the event, however, of the enactment of legislation so phrased 
as to permit a manufacturer to establish without substantial legal 
risk a system to curb cross-selling, Ford Motor Co. would take appro- 
priate action under the statute. We would endeavor to devise and 
put into effect, along with other manufacturers, a sound program to 
that end, if a substantial majority of our dealers desired us to do so. 
We would not regard as sound, snr any system that could not 
be enforced or administered satisfactorily or that would require that 
we absorb the cost of the system or increase the prices of our products. 

Senator Porrrr. Mr. Gossett, that was a well documented state- 
ment. Let me ask this question. 

Under your existing franchise, do you have the means by which 
to penalize the dealer, or to lift the franchise of a dealer that en- 
gages in gross cross-selling—the cross-selling that you described as 
detrimental to the industry ? 

Mr. Gossett. I would not want to admit that we did not have the 
right, Senator, but I think there is some doubt as to our right to do 
that. 

Senator Porrer. At the present time, unless you receive legislative 
immunity from your antitrust action, there would be no way that you 
could cope with that situation ? 

Mr. Gossett. Effectively, I think that is true. I think that we 
would need legislation to provide a measure of territory security for 
our dealers and to prevent irresponsibilie cross-selling. It may well 
be that is in the interest of the industry, the public, the dealers and 
the company. I think that is something for the Congress to decide. 

If Congress decides that it is in the public interest, that dealers’ 
profits are too low, and that something should be done for them— 
General Motors appears to think so—let’s have legislation that faces 
up to the situation and calls it what it is—amends the antitrust 
laws and does it ina forthright manner. 

I do not see why we should disguise the professional legislation as 
something that purports to compensate dealers for maintaining fa- 
cilities, because it seems to us that in our warranty and policy, ar- 
rangements and in the other provisions made by the dealers them- 
selves, they are adequately compensated for maintaining facilities 
and for servicing the products sold to the public by the dealers. 

Senator Porrrr. In other words, if legislation is desired, it should 
hit it on the head, and amend the antitrust act—a clear exemption. 

Mr. Gossett. I think it should be clear what the manufacturers 











AUTOMOBILE DISTRIBUTION 111 


are authorized to do and should leave no doubt so that we will not be 
subjected to claims by aggrieved dealers and by the Government 
agencies on the ground that we are actively in violation of the law. 

Senator Porrer. Would you desire to offer or submit language that 
might accomplish the purpose that you desire if legislation of this 
kind were to be enacted ¢ 

Mr. Gosserr. I think that job should be taken on, Senator, by some- 
one who has a definite program in mind. We have a desire to do some- 
thing for our dealers because we think their profits are low. We are 
not convinced, however, that this is the right program. We may be 
wrong about that, but I think the job of preparing language of the 
proposed statute should be taken on by someone who has a definite 
program in mind, and we would do our best to contribute construc- 
tively to the preparation of such language in a program that we 
regarded as sound. 

Such a program certainly would be contrary to the present law, and 
I think it would require the amendment of present laws. I think the 
proposed statute should do so, as I have said, precisely and forth- 
rightly, and without evasion or disguise. 

Senator Porrer. I do not know how prevalent cross-selling has 
been. I think when you speak of cross-selling, you mean the misuse 
of cross-selling. I assume you always have a certain amount of cross- 
selling which, I assume, is desirable. 

Mr. Gosserr. One in seven of our dealers said it was cross- -selling. 

Senator Porrer. Of course, there are always examples that are 
cited and blown up. What has concerned many of the dealers, and 
I think the public interest is involved, is that at the present time there 
seems to be no way to correct that type of situation. 

As a matter of fact, their hands are tied in cases of that kind, and 
it would take some legislative action. You are in a much better posi- 
tion to know the problem than certainly the Members of the Congress, 
and I think on that particular phase, if you have any suggestions as 
to how best that could be handled from the legislative standpoint, we 
would apprec iate them. 

Mr. Gosserr. I certainly would send them along. 

Senator Porrer. I am impressed by your report. How voluminous 
is that report? I am wondering if that report could be made a part 
of the record, or at least, do you have the report summarized ? 

Mr. Gosserr. There it is. Would you like to look at it? 

Senator Porrer. Could the report be made an exhibit? 

Mr. Gosserr. That would be perfectly all right with us, Senator. 

Senator Porrrr. I think it would be valuable for the committee. 

Mr. Gosserr. We would like to have it back. You could perhaps 
photostat it. 

Senator Porrer. You do not have copies of the report ? 

Mr. Gosserr. We have one copy. 

Senator Porrrer. You do not have to leave it today, but if you do 
have copies made, I wonder if you would submit a copy to the com- 
mittee as an exhibit. 

Mr. Gosserr. We would be very glad to. 

Senator, I would like to comment, if I may, on the various types 
of services performed by dealers. There was some confusion here 
yesterday about that service, and I am sure my friends will correct 
me if I am wrong. 
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First, there is a predelivery service that the dealer performs, and I 
regret to say that sometimes that is quite a service. That was com- 
mented upon yesterday. 

Theoretical that is paid for by the customer, by some amount that 
is charged by the dealer to the customer. 

It varies, depending on what the dealer thinks it should be, and 
on the circumstances, but that is a customer-paid-for service. 

Second, there is the warranty work and the policy work for which 
the manufacturer pays. That has been danceibed both by Mr. Huf- 
stader in his statement and by me in our statement. 

Fourth, there is a free service that the dealer performs for cus- 
tomers that he regards in his best interest and that he absorbs. 

Fifth, there is the regular service which takes place at various times 
after the warranty and policy period is passed; when the customer 
feels that his car needs repairs he takes it to the dealer, and the dealer 
performs that service, and for that the customer pays again. 

I think that ought to be set out because there seemed to be a little 
confusion here yesterday as to what the service was. 

Mr. Bussy. Did you detail No. 3, Mr. Gossett ? 

Mr. Witu1aMs. No. 3 is policy work. 

Mr. Gosserr. Yes. I am sorry. I lumped warranty and policy 
together. No. 3 is policy work, No. 4 is free service, and 5 is regular 
service. 

This bill contemplates more than compensation of a dealer for 
service. It provides compensation to a dealer for making sales within 
a geographical area, and he does not get the compensation if a sale 
is not made in that area, and I do not think we ought to make any 
mystery out of that. 

If that is something that the dealer should have in the public in- 
terest, let’s set it up and let’s describe it and let’s do it carefully. 

Senator Porrer. It is your contention that it would increase the 
price of the automobile to the consumer ? 

Mr. Gosserr. I would rather let Mr. Williams answer that question. 

Mr. Witu1aMs. I did not get the question. 

Senator Porrerr. Is it your contention that an incentive payment. 
such as contemplated in this bill, would increase the cost of the auto- 
mobile to the consumer ? 

Mr. Witu1aMs. Well, Senator, I think it would probably depend 
on what kind of incentive plan was adopted. I would think that if 
we increased the price to a dealer that he, in turn, would likely in- 
crease the price to the customer, and in that event, of course, prices 
would go up. 

On the other hand, if this was arranged in such a manner that 
the selling dealer would pay to the dealer in whose territory the 
customer resided, and paid it out of his margin, then I would say 
that prices would not go up—would likely not go up, so I think it 
sums itself up as to what method is lined up. 

Senator Porrer. If I recall your statement correctly, you also indi- 
— that this would probably retard sales rather than increase 
sales. 

Mr. Gossett. There is a statement to the effect that there would 
be a risk; that total sales would be reduced, and if they were, costs 
would be increased and profits reduced. 
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Senator Porrer. Do you have any data as to whether at the time 
when the Ford Motor Co. had the territorial provisions in its fran- 
chises, the result was to retard sales ? 

Of course, I know there are many factors that go into sales, but I 
am wondering if you considered that ? 

Mr. Wiiu1ams. We cannot pinpoint that, Senator. We put this 
for the last time in our sales agreement in 1938, and immediately after 
we put it in there, there were a lot of claims made by various dealers 
across the country for this, and by as early as 1941 that was pretty 
much inoperative. 

I remember in the area that I was located in then that dealers had 
long since ceased to file claims with other dealers, and it was almost 
dropped out. 

I cannot say whether during the period 1938 through 1941 that it 
affected volume or not. In 1938, as you will recall, it was a depres- 
sion year. In 1939 we were coming out of it a little bit, and then 
in 1941 we were sliding downhill toward war, and that was in the 
air, and it affected business, and then after the war, even though that 
was in our sales agreements, I cannot honestly tell you of any claims 
made by our dealers, postwar, while that was in our agreement, asking 
for that service commission, and I should say that immediately after 
that was put in our agreement in 1938 the entire matter was declared 
unconstitutional in the State of Texas, as you probably know. 

Mr. Gosserr. Illegal. I think it would be a pure matter of conjec- 
ture, and I think it is a question for economists, in the light of all the 
circumstances and factors involved here. 

Senator Porrrr. Do you have bonus systems now for doctors? 
There was testimony yesterday that there were various types of 
bonuses, and I was wondering if the Ford Motor Co. has that type 
of bonus system for certain individual citizens ? 

Mr. Witi1aMs. Yes; in fact we have had a variety of bonus systems 
in effect the past 7 or 8 years. Most of these plans are of short dura- 
tion; they might run for 60 or 90 days. A good many of them are 
incentive plans. In other words, hooked to a quota, and with the sale 
of a certain quota there would be an incentive of a certain amount of 
money and it could well be 60 percent; at 100 percent would be an- 
other dollar value. We do not have any bonus plans and have not had 
any in the case of doctors, as I believe you asked. We do have our 
wholesale parts incentive plan whereby we give dealers incentives on 
certain particular parts, the highly competitive parts, so that it assists 
them in developing business with independent garages, of which there 
are quite a number around the country. 

Then we do have the incentive plan that is in recognition of the 
basic cost of facilities, as between one in the country and one in a 
metropolitan area. These plans change all the time; they change based 
on the need for stimulating sales, and I want to emphasize again out- 
side of that plan that is in basic recognition of the cost of facilities, 
and in another plan that might be termed a deposit plan, these others 
are of 2-month or 3-month duration. 

Mr. Gossett. I I think yesterday, Senator, Mr. Fribley, who is 
immediate past president of the NADA, talked about the doctor plan, 
the M. D. plan under which a bonus is paid for a sale of a car to a 
doctor. 
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Now, I just want to point out that there is a distinction there 
between such a bonus and the bonus that would be provided for under 
this bill because there any dealer, no matter where he is located, would 
get the bonus, if he sold to a doctor, and they are all open, fair game 
to all dealers. 

Here the situation would be a little bit different because a dealer 
bonus would depend on where he happened to be located in relation- 
ship to territories. 

enator Porrrr. Do you other gentlemen have any comments you 
would like to make at this time? 

If not, I thank you for taking the time to present your testimony. 

Mr. Stonina, did you wish to testify this morning ? 

Mr. Sronrna. Yes, Mr. Chairman. 

Senator Porrer. Will you identify yourself for the record ? 


STATEMENT OF ANTHONY STONINA, BUICK, OLDSMOBILE, AND 
CADILLAC DEALER, CHICOPEE, MASS. 


Mr. Sronrna. My name is Anthony J. Stonina. I am a dealer in 
Chicopee, Mass. They had me listed as Chicopee Falls, but the Falls 
is just a section of Chicopee. 

Senator Porrer. And you are an automobile dealer ? 

Mr. Srontna. I am an automobile dealer handling Buick, Oldsmo- 
bile, and Cadillac. We have been in the automobile business, my 
brother and I started in 1919. 

Senator Porrer. And you wished to comment on S. 3865 ¢ 

Mr. Sronina. Ido. 

Senator Porrer. You have no prepared statement ? 

Mr. Sronzya. No prepared statement. I just wanted to talk 
about the problems of our dealers. 

Senator Porrer. We are confining the testimony primarily to this 
legislation involved, so if you will confine your remarks to that—we 
know there are many other areas of concern, but we have asked all 
witnesses to confine their comments to the legislation—so if you will 
do that, I would appreciate it. 

Mr. Srontna. Well, the manufacturers are well aware of the prob- 
lems of the dealers because they get their financial statements from us 
monthly. 

The position of the public in general has been created by the manu- 
facturers overproducing and placing many of the cars in dealers’ 
hands and placing many dealers in positions whereby, with a small 
amount of investment, they were the so-called stimulating dealers that 
on not perhaps the best thing for the customer, the industry, or the 

ealers. 

As it is now, I think that the manufacturers realize that some of the 
dealers that they set up were perhaps not the best type of dealers, and 
many of the customers have gone out and bought automobiles because 
of the price, and have found out that some of the dealers that they 
bought from are not in business today, and they are coming back to 
their local dealers thinking that we are going to take care of them 
from the service end of it, and we are doing that because it is part of 
our factory agreement. But many of them are bashful to go back to 
their dealers, thinking they got a big deal out there, and it has not 
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turned out to be as good as they expected, in that they do require 
service. 

The automobile business is entirely different from many other busi- 
nesses, because you do not go and change an old suit of clothes and 
ask them how much the merchant is going to give you for a suit of 
clothes, or a pair of shoes, or if you go to a chainstore and buy a can 
of beans, you do not exchange beans for beans. 

You pay cash for it, and you have it. But an automobile is a piece 
of mechanical merchandise on four wheels that requires service and 
trained mechanics, and I feel that this hearing here, although I am 
just a small dealer, and I want to thank the chairman of this com- 
mittee for allowing me to present myself, I am proud to be a fine 
United States citizen, because after hearing the fine group of factory 
representatives telling you how good they are and how much they are 
interested in the public and what they are doing for the dealers, then 

ou hear the dealer organization tell us about the problems, and we 
cnow what our problems are. 

I have my life’s earnings invested in the automobile business. I am 
interested in serving the public. The public is my best friend. They 
keep me in business, but I think that this hearing is going to place us 
heading in the right direction. I think the manufacturers realize 
the mistakes they have made; the public realizes that the 100-mile dis- 
tance buy is not the best one, because they have to have service, and 
even some of the dealers have got to realize that they cannot sit and 
just expect the business to come in; they have to go out and do some 
work. 

I think those three things will adjust themselves, and I would sug- 
gest that if the legal department of our Federal Government, or 
Trade Commission of our Federal Government, the manufacturers, 
and our dealer organization sit down together, we can work out the 
problems for the good of America, for the good of our customers, for 
our future. 

Thank you for allowing me to speak to you, gentlemen. I am 
proud to be here. 

Senator Porrer. We are proud to have you. 

Are there any others who would like to testify? 

(No response. ) 

Senator Porrer. If not, this will conclude our hearings. The 
record will be held open for 5 days for any additional statements 
that you might like to submit. 

We are now adjourned. 

(Whereupon, at 12 o’clock noon, the committee was adjourned.) 

The following communications were received after the hearings 
were closed : 

Quincy, MAss., June 24, 1958. 
WILLIAM MITCHELL, 


NADA Director, NADA Headquarters, 
Washington, D.C. 

Dear Sir: We strongly suggest consideration and passage of bill S. 3865 to 
insure effective servicing favored by franchise dealer on South Shore for gen- 
eral public good. The 40 dealers on South Shore are with you for the better- 
ment of our service to our own customers. 

Leo Darr, 
President, South Shore Auto Merchants Association. 
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Boston, Mass., June 23, 1958. 
WILLIAM H. MITCHELL, Jr., 
National Automobile Dealers Association, 
Washington, D. C.: 

The Greater Boston Automobile Dealers Association are behind you 100 per- 
cent in the passing of Senate bill 3865. We hope you will present our views 
for our existence. 

Hue@o SeparinI, President. 


BattLe Creek, Micu., June 23, 1958. 
Senator CHARLES E. POTTER, 
Senate Office Building, Washington, D. C.: 


Michigan automobile dealers have a great interest in your Senate bill No. 3865. 
Your continued interest and excellent support will be greatly appreciated. It is 
of major importance to the dealers of Michigan to have this bill passed both in 
the Senate and House. In our last survey, taken several months ago on area 
service responsibility, we had 1,043 replies ; 680 were in favor ; 363, opposed. The 


‘total canvass was almost 100 percent of NADA membership, which shows a great 


interest in this important legislation. 
Best regards. 
DaAvE HOLMES, 
Michigan Director, NADA. 


SoutH BEND, IND., June 24, 1958. 
Hon. CHARLES FE. Porter, 
United States Senate, Washington, D.C.: 


Thank you for the invitation to express my views on Senate 3965. The Stude- 
baker Corp. for many years prior to the war provided for territorial security in 
its dealer franchises. We abandoned this practice among other reasons because 
of the high cost of administering the system and because of numerous conflicting 
claims from dealers as to classification of purchasers for purposes of the incen- 
tive payments. Based on our experience, I believe it would be an unnecessary 
financial burden to return to protected territories, would harm the independent 
automobile manufacturer, and would seriously reduce competition among dealers. 
The only result would be to raise prices to the public. It is not the policy of this 
company to force dealers to take more cars than they can sell. The present 
agitation for protected territories may represent a reaction against contrary 
policies of companies who do not follow our practice. 

H. E. CHURCHILL, 
President, Studebaker Packard Corp. 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 5, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


Dear Mr. CHAIRMAN: Your letter of May 27, 1958, acknowledged May 28, re- 
quests our comments on S. 3865 relative to the distribution of automobiles in 
interstate commerce. 

This ibll would provide that no provision of law shall render unlawful (a) any 
provision of any contract or agreement between any manufacturer or distributor 
of automobiles and any franchised retail dealer in automobiles produced by such 
manufacturer or distributed by such distributor under which such manufacturer 
or distributor (1) establishes any system of incentive payments to compensate 
such dealer for the making of sales of such automobiles at retail within a speci- 
fied geographical area designated as the area of sales and service responsibility 


-of such dealer with respect to such automobiles, (2) requires such dealer to 


render with respect to such automobiles specified services and for that purpose to 
maintain specified facilities, or (3) makes provision for the compensation of 
such dealer for the rendition of such services or the maintenance of such facili- 
ties ; or (b) any act taken to carry into effect any such provisions. 
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We have no special information as to the need or desirability of the proposed 
legislation ; and since it would not affect the operations of our Office, we have no 
comment or recommendation concerning its enactment. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


FEDERAL TRADE COMMISSION, 
Washington, July 2, 1958. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
Washington, D.C. 


DEAR SENATOR MAGNuSON: In my statement before your committee on June 
23, 1958, presenting the views of the Federal Trade Commission on 8. 3865, it 
was observed that the effect of this bill would tend to accomplish by indirect 
means that which has been held to be in violation of the antitrust laws. It has 
been requested that further comment be made on what violation of the antitrust 
laws is involved. 

The violation of the antitrust laws to which reference was made, was directed 
toward agreements between a seller and its customers or dealers whereby the 
customers are given an exclusive territorial distributorship. 

The essential elements of such a distributorship usually include (1) limiting 
the area within which a customer or dealer may resell; (2) agreement expressed 
or implied that the seller will not sell to anyone else within the assigned area ; and 
(3) an agreement expressed or implied that the seller will obtain similar agree- 
ments from other customers or dealers that they will not resell outside their 
assigned areas. 

Horizontal agreements among competitors, whether it be sellers or buyers, 
allocating territories among themselves have been held to violate section 1 of 
the Sherman Act (Addyston Pipe & Steel Co. v. United States, 175 U. S. 211 
(1899) ; United States v. National Lead Company, 332 U. S. 319 (1947) ; Timken 
Roller Bearing Company v. United States, 341 U. S. 593 (1951) ; and United States 
v. Holophane Co., 119 F. Supp. 114 (1954), affirmed 352 U. S. 903 (1956) ). 

Since buyers of a single seller may not agree among themselves to limit sales 
within defined area, a series of agreements entered into between each of several 
buyers and a single manufacturer may accomplish the same purpose, allocate 
territories among buyers. Restriction upon the number of competitors on the 
dealer level may result in the elimination of price competition between customers 
of a single manufacturer. 

It is understood that the Department of Justice has charged exclusive terri- 
torial distributorships as violative of section 1 of the Sherman Act in several 
cases in the last few years. Each of these cases has resulted in consent decrees 
which prohibit agreements between a seller and its customers or dealers limiting 
the area within which the customers or dealers may resell the seller’s products. 

Decrees of this type have been entered in United States v. Republic Steet 
Corporation (1952 CCH trade cases, par. 67,510) ; United States v. Kelsey-Hayes 
Wheel Co. (1955 CCH trade cases, par. 68,093) ; United States v. Ohio Crankshaft 
Company (1956 CCH trade cases, par. 68,329) ; United States v. Philco Corpora- 
tion (1956 CCH trade eases, par. 68,409) ; and United States v. American Linen 
Supply Company (1956 CCH trade cases, par. 68,542). 

Sincerely yours, 
JOHN W. GwYNNe, Chairman. 


STATEMENT OF Haro tp D. Draper, CHEVROLET DEALER 


Mr. Chairman and gentlemen of the committee, I am Harold D. Draper, of 
Saginaw, Mich., part owner of three Chevrolet dealerships, veteran of World 
Wars I and II, past president for three terms of the Michigan Automobile Dealers 
Association, and past director of National Automobile Dealers Asosciation for 
the State of Michigan. I have been in the Chevrolet business for 32 years. 

I wish to endorse S. 3865, which is pending before this committee. This bill 
is clearly in the public interest. I am in agreement with the testimony of Mr. 
Chaffin, Mr. Fribley, and Mr. Talbott. 
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There are two parts to the sale of a motor vehicle: 
(1) The delivery of the product ; 
(2) The care of the product by the dealer after delivery. 

At present a dealer is assigned a definite area of responsibility by his factory 
for the sale and service of his vehicle. 

The dealer already receives a varying discount from his factory dependent on 
the size of his territory and whether he is in a single-dealer city, multiple-dealer 
city, or metropolitan area. This differential has been a part of the contract in 
many cases for over 20 years. 

In today’s fast-moving market, the second very important portion of the sale 
has been substantially neglected in a great many dealerships—notably the wheel 
and deal type, who give the new car a quick wash type of predelivery makeready 
and hope they never see the customer again. 

Every new car is covered by a factory warranty, but the items for which the 
factory will pay are clearly defined. 

The hundreds of items of adjustment and correction of the new vehicle which 
are the responsibility of the dealer, will be done freely and willingly before and 
after delivery by the quality dealer for his customers. 

The owner, however, who has purchased his car elsewhere, will not receive 
these services free from his hometown dealer, and he must drive back to the 
selling dealer or pay the garage rate elsewhere for the service he should have 
had free. It has been stated that it costs between $60 and $80 to give proper 
pre- and post-delivery service. This is no overstatement. Actually, if proper 
overhead expenses were applied to this segment of the dealership, it could easily 
be more. The local dealer cannot do this work free for two very good reasons. 

(1) He cannot afford it ; 
(2) He must service his own customers and protect his personal market. 

Bill S. 3865 will permit the factory to recognize that there are two important 
parts to a sale and delivery of a motor vehicle. 

Further, the factory will be able to assist importantly in the retention of the 
owner goodwill without which no product can for long be successful. 

Dealers come and go, but the factories are continuing and so are the customers 
for its product. 

Therefore, the customer must be happy with the car or the factory loses a 
unit of its market. 

To keep the customers happy the car dealer in whose area the customer lives 
must make the conscious effort necessary to accomplish this. 

This effort is costly and the dealer must be compensated for the expense 
involved and for the use of his facilities and overhead. 

For clarification, listed below are some of the items of adjustment and cor- 
rection which are not covered by the warranty or the 1,000-mile inspection, 
all of which represents considerable cost to the dealer for which he is not 
reimbursed either by the factory or the customer: 
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All adjustments such as power-glide linkage, throttle adjustment, loose shocks 
and coil springs out of their socket. 

Front end alinement and toe-in adjustment. 

Improper brake adjustments. 

Voltage regulator adjustments. 

Alinement of windshield wiper blades. 

Alinement of steering wheel. 

Clutch pedal adjustment. 

Road testing for noises and knocks. 

Minor tuneup and carburetor adjustments. 

Tighten gas tank, lines, and fittings. 

Headlight focus (new double headlights). 

Soiled trim. 

Exhaust pipe rattles, alinement and loose. 

Improper floor mat installation. 

Paint over spray and minor paint spots. 

Squeaks, rattles, and minor body adjustments. 

Locating thumps and getting tire adjustments. 


These adjustments are necessary in order to keep the goodwill of the customer. 
S. 3865 will make it possible for this goodwill to be protected. 

In conclusion, let me emphasize that : 

We are not asking for subsidies like large segments of our economy. 
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We are not asking for tax exemption like other segments. 

We are not asking for any special favors; all we ask is that we be permitted 
to improve our ability to serve the customer better at no extra cost to him. 

I urge the early enactment of 8. 3865. 

I thank you. 





STATEMENT OF WILLIAM H. MiITcHELL, JR... NADA REGIONAL VICE PRESIDENT, 
WALTHAM, MASS. 


Mr. Chairman and gentlemen of the committee, my name is William H. 
Mitchell, Jr. I am president of West End Chevrolet in Waltham. I have 
been in the retail end of the automobile business since 1929. 

At the present time I am the National Automobile Dealers Association director 
for Massachusetts and New England regional vice president. 

First, to support S. 3865, I would like to read into the record the following 
excerpts from an editorial in the Boston Daily Record of January 31, 1958: 

“At some time in our future, the people are going to have to stop, think, and 
ask the question : ‘How far are we going to let the lawyers go?’ 

““Also, ‘How much legalistic delay are we going to stand for? 

“* * * The question arises, ‘are we substituting lawyers for laws? 

“* * * Tf our great institutions are to be taken over by the legal profession, 
and their affairs administered by the lawyers and the courts, we will have 
created a Frankenstein that can destroy us or radically change our way of life. 

“Such a practice of stateism is a perfect setup for state socialism, sometimes 
called fascism, or communism. 

“* * * Certainly, the processes of the courts should be speeded up, laws re- 
dressed, and a system set up whereby the parties of primary interest can manage 
their own affairs without the dictation of what might be called a master race 
of lawyers and judges. 

“It is a matter of grave concern to the people. And it should be to the legal 
profession.” 

I frequently find myself a victim of arbitrary interpretation of laws which 
are preventing me and my fellow dealers, as well as the manufacturers we repre- 
sent, from conducting our businesses in a way that will be most beneficial to the 
public we serve and to ourselves. 

I cannot reconcile the attitude of a department of Government that interprets 
the antitrus laws wihout first having evidence as to the eventual effect of their 
ruling on the business involved. I cannot believe that any laws passed by Con- 
gress were written with the intent of breaking or forcing out of business legiti- 
mate, ethical businessmen who conform to moral codes and do what has to be 
done to properly service a product, maintain its reputation, keep its goodwill, 
and honor all pledges and warranties to the public. 

I have always understood that the laws were to be applied and/or interpreted 
in a reasonable manner and that a businessman was entitled under those laws 
to a reasonable opportunity to test business arrangements in the light of benefits 
to the industry and the public. 

Calvin Coolidge once said, “The business of business is profit.” Our own free 
enterprise system is based on reasonable profits. Without reasonable profits our 
free enterprise system has no basis for existence. As a layman I don’t believe 
the Congress has passed any laws that, if interpreted correctly, would preclude 
a legitimate arrangement between manufacturers and its agents so that their 
mutual interests of reasonable profit can be served if the public interest and 
national economy are also served. 

I therefore urge passage of S. 3865 so that thousands of small-business men 
in this country, automobile dealers, selling and servicing the product of America’s 
giant automobile factories, may operate with:sound business practices in the 
public interest, and may have an equality of competitive opportunity. They ask 
only for a reasonable return on their investments, gross sales and their experience, 
ability, and productivity. 

The antitrust laws, in my opinion, presuppose that all of us are competitively 
equal; that if a businessan builds a better mouse trap at a lower price, business 
will beat a path to his door, and of course, the businessman building the poorer 
mouse trap will have to come up with something more competitive or go out 
of business. This is certainly true competition. But automobile dealers are 
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what might be termed “captive businessmen’”’—they cannot build a better mouse 
trap because they don’t build their merchandise. 

Under the franchise system they marry the product of their manufacturer 
for better or worse. They invest their capital on lines completely defined by the 
manufacturer. Their location, their buildings, their bookkeeping, all are along 
lines laid out by their manufacturer in a manner and means that the manu- 
facturer feels will do the best job for his product and profit picture. He, the 
manufacturer, holds out for the dealer the promise of fruitful rewards with 
his franchise. Both recognize that there must be competition. 

The dealer agrees to sell a fair share, or, if he is capable enough, a larger 
share of the automobile market in his area, the competition supposedly being 
dealers in rival lines. The manufacturer—when he says his franchise is val- 
uable—doesn’t say you have to sell your cars cheaper than any of his other 
dealers. This is truly the American competitive system, jealously guarded by 
our antitrust laws and our zealous Justice Department. S. 3865 is a bill to 
clarify existing laws so that the manufacturers will be permitted an oppor- 
tunity to eliminate some of the abuses in competition between dealers of the 
same make of car. Unfair, unethical competition is the sword that will inevitably 
kill the free enterprise system that the antitrust laws and the Justice Depart- 
ment are supposedly trying to protect. 

Proof of these statements are the conditions in the automobile industry today. 
Some automobile dealer spokesmen have long predicted the present plight of the 
industry, if changes were not made—but they were ignored. For the past 5 years 
profits of the captive automobile dealers have been declining to a point where 
they are now, according to NADA’s reliable statistics, showing a net operating 
loss for the majority of dealers in this year since January 1, 1958. Last year 
they made only eight-tenths of 1 percent before taxes. Now the manufacturers 
themselves are losing money. Here in Washington these facts should be of 
interest. No profits for the makers or the sellers of the goods the giant auto- 
mobile industry produces means reduced tax revenue. 

We do not believe this bill, when enacted into law, will infringe on the con- 
sumer’s right to purchase wherever he pleases, nor on the right of the overly 
aggressive dealer who insists on selling where he pleases at any price he pleases, 
with or without a profit. This bill gives a permissive right to a manufacturer 
to pay a dealer a certain reasonable sum for each and every car sold in his area 
of sales and service responsibility as defined geographically by the said 
manufacturer. 

The reputation of a manufacturer’s product in any locality cannot be main- 
tained by advertising alone. Automobiles, rolling off the assembly lines by the 
hundreds of thousands, are not in proper condition for delivery to the consumer 
as such. The performance, dependability, safe operation of that vehicle all 
contribute to the reputation of the product in a dealer’s zone of influence. When 
they are sold by greedy, vicious, and unethical competitors, these cars are not 
properly conditioned for delivery. Neither does that type of dealer have the 
desire or the facilities to honor the so-called factory warranties. The reputation 
of the product thus bears the consequence. 

In the sale of new cars there exists the need to trade, recondition, and sell 
better than one and a half used cars per new car. This in itself is a gigantic 
operation nationally. The investments of new-car dealers in this field alone are 
extremely great. There again the reputation of a product is enhanced or degen- 
erated by the practices of the dealer. Some manufacturers advertise that their 
dealers’ used cars are O. K., A-1, or what have you. Arethey? The type of dealer, 
the ethical franchised dealer of America is seeking to put on a fair competitive 
basis, generally makes it much easier for a car owner to purchaser a new car 
insofar as surface credit terms make it appear and their tactics and policies 
have disenchanted the car buyer to an extent that he becomes a “shopper of no 
mean ability” to the point where no dealer, legitimate or not, can make a profit 
on his next purchase. 

S. 3865 does not deprive the wheel-and-deal dealer or the zealous shopper from 
selling or buying as he pleases, but I repeat—it will make it worth while for a 
dealer to invest in a factory’s franchise without which the present system of 
distribution cannot survive. 

I have heard it said that the country would be better off if from one-third to 
one-half of the car dealers went broke. Perhaps, but which dealers? The 
well-heeled finance boys or the small dealer? If this surmise is correct—that 
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one-third should be wiped out—then I would ask the antitrust lawmakers and the 
Justice Department if that is the intent of the antitrust laws when they say that 
they are to protect business from monopolism. We might as well say we can get 
along with fewer Senators, judges, and lawyers—or with less car manufacturers. 
The small-business man—car dealers among them—are the backbone of the 
American free-enterprise system. Without them we will have only gigantism in 
our industry. 

I believe that it would be in the best interest of the public and our economy in 
the long run to give our industry an opportunity to test the business arrangements 
permitted under S. 3865 in the daily competitive business climate. 


x 





